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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-27) 


DETERMINATION THAT MERCHANDISE IMPORTED FROM 
THE PEOPLE’S REPUBLIC OF CHINA IS BEING PRODUCED 
BY CONVICT, FORCED OR INDENTURED LABOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Determination that merchandise is subject to 19 U.S.C. 1307. 


SUMMARY: This document advises that the Commissioner of Customs, 
with the approval of the Secretary of the Treasury, has determined that 
certain diesel engines manufactured by the GOLDEN HORSE 
(“JINMA”) DIESEL ENGINE FACTORY, identified and/or marketed 
under the “JINMA” brand name, which are being, or are likely to be, im- 
ported into the United States from the People’s Republic of China 
(PRC), are being manufactured with the use of convict labor and/or 
forced labor and/or indentured labor. The Commissioner of Customs, 
pursuant to 19 CFR 12.42(f) has determined, on the basis of a Customs 
investigation, that such merchandise is being, or is likely to be imported 
into the United States in violation of Section 307 of the Tariff Act of 
1930, as amended. As such importations of the aforementioned engines 
shall be considered and treated as prohibited by Section 307 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1307), unless pursuant to CFR 
12.42(g), the importer establishes by satisfactory evidence that the mer- 
chandise was not mined, produced, or manufactured in any part with 
the use of a class of labor specified herein. 


DATE: This determination shall take effect March 23, 1992. 


FOR FURTHER INFORMATION CONTACT: Harvey B. Fox, Direc- 
tor, Office of Regulations and Rulings, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue, NW, Washington, D.C. 20229 
(202) 566-2507. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 
Section 307, Tariff Act of 1930, as amended, (19 U.S.C. 1307), pro- 
vides in pertinent part: 

All goods, wares, articles, and merchandise mined, produced, or 
manufactured wholly or in part in any foreign country by convict 
labor or/and forced labor or/and indentured labor under penal sanc- 
tions shall not be entitled to entry at any of the ports of the United 
States, and the importation thereof is hereby prohibited, and the 
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Secretary of the Treasury is authorized and directed to prescribe 
such regulations as may be necessary for the enforcement of this 
provision. 


“Forced labor” is defined to mean: 
all work or service which is extracted from any person under 
the menace of any penalty for its nonperformance and for 
which the worker does not offer himself voluntarily. See, 19 
U.S.C. 1307. 

Pursuant to Section 307, the Secretary of the Treasury promulgated 
implementing regulations found at 19 CFR 12.42, et seq. These regula- 
tions set forth the procedure for the Commissioner of Customs to make a 
finding that an article is being, or is likely to be imported into the United 
States which is being produced, whether by mining, manufacture, or 
other means, in any foreign locality with the use of convict labor, forced 
labor, or indentured labor under penal sanctions so as to come within 
the purview of 19 U.S.C. 1307. 

Paragraph (f) of Section 12.42, Customs Regulations (19 CFR 
12.42(f)), provides that if the Commissioner of Customs finds that mer- 
chandise within the purview of 19 U.S.C. 1307 is being, or is likely to be, 
imported, [s]he will, with the approval of the Secretary of the Treasury, 
publish a finding to that effect in a weekly issue of the Customs BULLETIN 
and in the Federal Register. 


FINDING 


Pursuant to Section 12.42(f), Customs Regulations (19 CFR 12.42(f)), 
it is hereby determined that certain articles of the People’s Republic of 
China are being, or likely to be, imported into the United States, which 
are being mined, produced, or manufactured with the use of convict, 
forced, or indentured labor. 

Accordingly, merchandise, subject to this finding and indicated be- 
low, shall be denied entry, at all ports of entry and/or release from ware- 
house for consumption shall be prohibited. Based upon this finding, 
Customs officers shall withhold release of any of these articles from the 
People’s Republic of China, otherwise than for exportation. 


St oe iar 7 ~ Item number from the 
Harmonized Tariff Schedule 


Articles (19 U.S.C. 1202) 





Diesel engines manufactured by Golden Horse 
(“JINMA”) Factory 8408.10.00-8408.90.90 





CaROoL HALLETT, 
Commissioner of Customs. 


Approved: January 27, 1992. 
PETER K. NUNEZ, 
Assistant Secretary (Enforcement). 


[Published in the Federal Register, March 18, 1992 (57 FR 9469)] 





U.S. CUSTOMS SERVICE 
19 CFR Part 12 
(T.D. 92-28) 


EXTENSION OF IMPORT RESTRICTIONS ON PRE-HISPANIC 
ARCHAEOLOGICAL ARTIFACTS FROM EL SALVADOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
the extension of the import restrictions of pre-Hispanic archaeological 
objects from the Cara Sucia Archaeological Region of El Salvador which 
were imposed by T.D. 87-104. The Deputy Director of the United States 
Information Agency (USIA) has determined that the emergency condi- 
tions which originally warranted the imposition of import restrictions 
still exist. Accordingly, the restrictions will continue to be in effect for 
an additional three years, and the Customs Regulations are being 
amended to indicate this extension. This document also corrects a typo- 
graphical error which appeared in the listing of Treasury Decision Num- 
bers in the section. 


EFFECTIVE DATE: March 23, 1992. 


FOR FURTHER INFORMATION CONTACT: 

Legal Aspects: John Atwood, Chief, Intellectual Property Rights 
Branch, (202) 566-6956. 

Operational Aspects: Pamela Wenner, Trade Operations, (202) 
535-4931. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to the provisions of the Convention on Cultural Property 
Implementation Act, the Deputy Director of the United States Informa- 
tion Agency (USIA), after consultation with the Secretaries of State and 
Treasury, determined that significant pre-Hispanic cultural artifacts 
from the Cara Sucia Archaeological Region of El Salvador were in dan- 
ger of pillage and looting, and that an emergency condition existed 
which warranted the imposition of a prohibition on the importation of 
such articles into the United States. In T.D. 87-104, the Customs Serv- 
ice announced the imposition of import restriction and identified the 
types of articles covered by the restrictions. 

The Deputy Director of the USIA has considered the recommenda- 
tions of the Cultural Property Advisory Committee and determined that 
the emergency conditions which warranted imposition of the initial re- 
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strictions still exist and has decided to extend the import restrictions for 
another three years. (See 57 FR 8792, March 12, 1992) 

Accordingly, Customs is amending § 12.104g (19 CFR 12.104g) to re- 
flect the extension of the import restriction. This amendment is also be- 
ing used to correct a typographical error which misidentifies the T.D. 
which set forth the original restrictions on the pre-Hispanic El 
Saladorian artifacts. The T.D. had been identified as being 87-10. The 
correct number is 87-104. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. et seq.) do not apply. 


EXECUTIVE ORDER 12291 


Because this document does not result in a “major rule” as defined by 
Executive Order 12291, the regulatory analysis and review prescribed 
by the Executive Order is not required. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment reflects the extension of emergency import 
restrictions on cultural property which is currently subject to pillage 
and looting, pursuant to § 553(b)(B) and 553(a)(1) of the Administrative 
Procedure Act, no notice of proposed rulemaking or public procedure is 
required or necessary. For the same reason, a delayed effective date is 
both impracticable and contrary to the public interest. 


DRAFTING INFORMATION 


The principal author of this amendment was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 


List oF SuBJECTs IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural Property. 


AMENDMENT TO THE REGULATIONS 
Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 
amended as set forth below: 
PART 12-SPECIAL CLASSES OF MERCHANDISE 


1. The general and specific authority citation for Part 12 continues to 
read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 


* * * * ; * * 
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Sections 12.104—12.104i also issued under 19 U.S.C. 2612. 

2. Section 12.104g is amended by removing “T.D. 87-10” from the col- 
umn headed “T.D. No.” adjacent to the entry for El Salvador, and adding 
“87-104, extended by 92-28” in its place. 


CaroL HALLETT, 
Commissioner of Customs. 


Approved: March 18, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 23, 1992 (57 FR 9975)] 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 18, 1992. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to war- 
rant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 92-1) 


This ruling concerns the tariff classification and country of origin 
marking requirements for imported travel bags. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, December 5, 1990. 
File: HQ 733740 
MAR-2-05 CO:R:C:V 733740 KG 
Category: Marking 


Mr. Davip Coutts, PRESIDENT 
Bopypro INc. 

Box 475 

2384 Yonge Street 

Toronto, Ontario 

M4P 2G9 Canada 


Re: Country of origin marking of imported travel bag; 084935; 086895; 
U.S.-Canada Free Trade Agreement. 


Dear Mr. Coutts: 

This is in response to your letter of April 6, 1990, requesting reconsid- 
eration of HQ 084935 (August 23, 1989), which related to the tariff clas- 
sification and country of origin marking regarding imported travel bags. 
Customs ruled on the reconsideration of the classification issue in HQ 
086895 (August 17, 1990). This ruling pertains to the country of origin 
marking issue. 
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Facts: 


You import “pocket gyms” which include a number of items, includ- 
ing exercise equipment. One of the items included in each “pocket gym” 
is a nylon bag 9 1/4” long by 4” wide by 3 1/2” high. These nylon bags are 
made in Korea. You asked what the country of origin marking require- 
ments would be with respect to the nylon bag. Customs ruled in HQ 
084935 (August 28, 1989), that separate pieces of the set which had dif- 
ferent countries of origin for the purposes of 19 U.S.C. 1304, would be 
required to be separately marked. For instance, the nylon bag, which is 
manufactured in Korea, must be marked to indicate that Korea is the 
country of origin for the purposes of 19 U.S.C. 1304. You contend that 
the country of origin marking must be consistent with the tariff classifi- 
cation of the imported “pocket gym.” 


Issue: 


Whether the country of origin marking for the purposes of 19 U.S.C. 
1304 must be consistent with the country of origin determination for the 
purposes of the U.S.-Canada Free Trade Agreement. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. The Court of Inter- 
national Trade stated in Koru North America v. United States, 701 F. 
Supp. 229, 12 CIT 1120 (CIT 1988), that: “In ascertaining what consti- 
tutes the country of origin under the marking statute, a court must look 
at the sense in which the term is used in the statute, giving reference to 
the purpose of the particular legislation involved. The purpose of the 
marking statute is outlined in United States v. Friedlaender & Co., 27 
CCPA 297 at 302, C.A.D. 104 (1940), where the court stated that: “Con- 
gress intended that the ultimate purchaser should be able to know by an 
inspection of the marking on the imported goods the country of which 
the goods is the product. The evident purpose is to mark the goods so 
that at the time of purchase the ultimate purchaser may, by knowing 
where the goods were produced, be able to buy or refuse to buy them, if 
such marking should influence his will.” 

We concur with the analysis set forth in Koru North America which 
concluded that a good imported into the U.S. may have differing origins 
for the same product; “* * * the differing purpose of the marking law 
compared with the classification schedules justify a different result in 
the present instance.” The purpose of the origin provision in the 
U.S.-Canada Free Trade Agreement (“FTA”) is to determine eligibility 
of goods for preferential tariff treatment under the FTA while the pur- 
pose of the marking law, as set forth above, is to enable U.S. consumers 
to make informed buying choices. 
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Section 202 of the United States-Canada Free-Trade Agreement Im- 
plementation Act of 1988 (Pub. L. 100-449; 19 U.S.C. 2112 note), sets 
forth the rules for determining eligibility for preferential tariff treat- 
ment for goods under the FTA. Its introductory proviso states that: 


“For purposes of implementing the tariff treatment con- 
templated under the Agreement, goods originate in the terri- 
tory of a Party if-” 

Generally, goods are considered to originate in the territory of a Party 
if they are wholly obtained or produced in the territory of either Party or 
both Parties or if they have been transformed in the territory of either 
Party or both Parties so as to be subject to a change in tariff classifica- 
tion as described in Annex 301.2 of the FTA. 

Senate Report No. 100-509 states that the rules of origin set forth in 
section 202 are “designed to ensure that goods of third countries will not 
benefit from the Agreement. * * * The preferential tariff treatment 
granted by the Agreement is intended to be accorded only to goods origi- 
nating in the United States or Canada.” The country of origin marking 
law and regulations do not relate to and are not relevant to the determi- 
nation of preferential tariff treatment for goods originating in Canada. 
Further, the Senate Report states in its discussion of section 102(a) of 
the Implementation Act that “The Agreement is not self-executing and 
has no independent effect under U.S. law. For example, to the extent not 
altered by this implementing bill, existing U.S. trade laws, including the 
antidumping and countervailing duty laws, are not superseded by any 
provision of the Agreement.” The legislation itself and the legislative 
history are silent with respect to any intended impact that the FTA 
would have on the country of origin marking law and its regulations. 
Therefore, it is presumed that there was no legislative intent to alter the 
country of origin marking law and regulations with respect to goods 
originating from Canada for the purposes of the FTA. Since the FTA 
contains no changes regarding the country of origin marking require- 
ments under 19 U.S.C. 1304, the statute continues to apply. 

Customs issued Publication No. 592 (May 1989) whose purpose was to 
briefly describe the FTA and answer some basic questions for importers. 
The publication states that “The FTA rules of origin will be used only to 
determine whether or not an article qualifies for reduced or free rates 
under the Act. * * * The existing standard for determining country of 
origin for purposes of marking (i.e., “substantial transformation”) con- 
tinues to be applicable, although we note that the result may often be the 
same. The FTA is silent as to marking, and there is no authority for a 
change in laws governing marking of merchandise.” Based on the above, 
we conclude that there is no requirement in the FTA that country of ori- 
gin determinations for the purposes of 19 U.S.C. 1304 be consistent with 
country of origin determinations under the FTA. 


Holding: 
There is no requirement that country of origin determinations for the 
purposes of 19 U.S.C. 1304 be consistent with the country of origin de- 
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termination for the purposes of the U.S.-Canada Free Trade Agree- 
ment. The country of origin marking statute has a different purpose 
from the FTA. The imported nylon bag is made in Korea. Therefore, for 
the purposes of 19 U.S.C. 1304, it must be marked to indicate its Korean 
origin. The portion of HQ 084935 which pertains to country of origin 
marking requirements under 19 U.S.C. 1304 is affirmed. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-2) 


This ruling concerns proper country of origin marking for product 
package headers: package marking, conspicuousness, degree of visibil- 
ity, legibility, print size and type (19 CFR 134.11, 19 CFR 134.41 and 19 
CFR 134.46). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 19, 1991. 
File: 733736 


MAR-2-05 CO:R:C:V 733736 GRV 
Category: Marking 


Mr. THomas W. MatTHEws, PRESIDENT 
TRADE WEsT INC. 


501 Sumner Street, Suite 621 
Honolulu, Hawaii 96817 


Re: Country of origin marking of product package headers. 19 CFR 
134.11; package marking; 19 CFR 134.41; conspicuousness; degree 
of visibility/legibility (print size and type); typography; U.S. local- 
ity; 19 CFR 134.46; 19 CFR 134.36(b); C.S.D. 88-24; close proxim- 
ity; C.S.D. 86-19; C.S.D. 79-337; C.S.D. 79-371; comparable size; 
C.S.D. 79-36; C.S.D. 90-41; C.S.D. 90-101; C.S.D. 90-69 


Dear Mr. MATTHEWs: 

This is in response to your letter of August 14, 1990, requesting a rul- 
ing regarding acceptable country of origin markings on product package 
headers. Three product package header samples were submitted for ex- 
amination. 


Facts: 

Tropical merchandise, e.g., hula skirts and bikini tops and bottoms, 
made in China for distribution in the U.S., is retail packaged in a man- 
ner that utilizes product package headers. (Package headers are a 
means of marketing merchandise, whereby a sheet of cardboard-type 
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material is folded over the top of packaged merchandise so that the mer- 
chandise can be hung on a rack or post from the hole that runs through 
the top of the package header). On one side of the package headers — os- 
tensibly the display side, in the lower right-hand corner, “MADE IN 
CHINA” is printed in capital letters, in lightface type. This marking is 
printed on the sample headers in type sizes which range from approxi- 
mately 5-9 points (a point is a unit of type measurement equal to 0.01384 
inch or nearly 1/72 in., and all type sizes are multiples of this unit). On 
the other — back — side of the package headers, the locations of U.S. dis- 
tributors, e.g., Nani Makana Distributors of Hawaii, and other product/ 
package information are printed in lower-case letters, in lightface type. 
This product/package information is similarly printed in type sizes 
which range from approximately 5-9 points. (For an understanding of 
the print size/type terms referenced here, see the entry under “Type 
(printing)” in volume 18 of McGraw-Hill Encyclopedia of Science & 
Technology (6th ed., 1987), or the entry under “Printing” (in pre-1985) 
or “Printing, Topography and Photo-engraving” (printings since 1985) 
in volume 14 of The New Encyclopedia Britannica (15th ed., 1975)). 

On the display side of one of the product package headers, the product 
is identified as “SILK” HAWAIIAN TI LEAF HULA SKIRT and is 
printed in approximately 20-point, boldface print; the “MADE IN 
CHINA” country of origin marking is printed in the print size and type 
indicated above. 

You state that various Customs districts differ as to where and what 
size the “Made in China” country of origin marking should be and re- 


quest that we provide a ruling on this matter. 


Issues: 


I. Whether the location of the country of origin marking (on the oppo- 
site side of package headers from where U.S. locations are identi- 
fied) on the package headers meets the close proximity requirement 
of 19 CFR 134.46. 


Whether the “MADE IN CHINA” country of origin marking 
(printed in 5-point, lite-face type) is comparable in size, as required 
by 19 CFR 134.46, to the “other locality” marking used in the prod- 
uct description on the package header for the “SILK” HAWAIIAN 
TI LEAF HULA SKIRT product (printed in 20-point, boldface 


type). 


Law and Analysis: 

The marking statute, section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that, unless excepted, every article of foreign 
origin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
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the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

The primary purpose of the country of origin marking statute is to 
“mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). The 
clear language of section 1304 requires ‘conspicuous’ marking, and to 
this end section 134.41, Customs Regulations (19 CFR 134.41), further 
provides, in part, that the ultimate purchaser in the U.S. must be able to 
find the marking easily and read it without strain. 


The Close Proximity Requirement: 


Where locations other than the country of origin of the merchandise 
are identified on an imported article or its container, section 134.46, 
Customs Regulations (19 CFR 134.46), provides tnat: 


[iJn any case in which the words “United States,” or “American,” 
the letters “U.S.A.,” any variation of such words or letters, or the 
name of any city or locality in the United States, or the name of any 
foreign country or locality other than the country or locality in 
which the article was manufactured or produced, appear on an im- 
ported article or its container, there shall appear, legibly and per- 
manently, in close proximity to such words, letters or name, and in 
at least a comparable size, the name of the country of origin pre- 
ceded by “Made in,” “Product of,” or other words of similar mean- 
ing. (Emphasis added). 


The purpose of this regulation is to prevent the possibility of misleading 
or deceiving the ultimate purchaser as to the origin of the imported arti- 
cle. See, 19 CFR 134.36(b); C.S.D. 88-24 (concerning baby booties). 
We have previously ruled that in order to satisfy the close proximity 
requirement of this regulation, the country of origin marking must ap- 
pear on the same side(s) or surface(s) on which the name of the locality 
other than the country of origin appears. See, C.S.D. 86-19, and Head- 
quarters Ruling Letters (HRLs) 708994 dated April 24, 1978 (concern- 
ing product labels), 733084 dated March 19, 1990 (concerning 
keywound alarm clocks), 732191 dated April 27, 1990 (concerning paint 
brush sets), 733618 dated July 26, 1990 (concerning soccer balls), and 
733026 dated August 16, 1990 (concerning whether “Registered Trade- 
mark” information triggers the requirements of 19 CFR 134.46), cf., 
C.S.D.s 79-337 (concerning manhole covers and frames) and 79-371 
(concerning the use of the U.S. Olympic Committee Seal), and HRL 
733864 dated November 5, 1990 (concerning souvenir marking on 
Christmas cards/ornaments). Thus, for the country of origin marking 
on the three sample product packaging headers to meet the close prox- 
imity requirement, the “MADE IN CHINA” marking must be located on 
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the same side of the package header as appears the U.S. locations identi- 
fied. However, concerning the one sample package header that contains 
a product description which employs a U.S. locality —“SILK” HAWAI- 
IAN TI LEAF (emphasis supplied), on the front of the header anda U.S. 
locality on the back of the header, this circumstance requires that the 
package header must be marked with its country of origin on both sides. 
See, HRL 732191 dated April 27, 1990 (concerning paint brush sets). 


The Comparable Size Requirement: 


As stated above, section 134.46 requires that in any case where a U.S. 
locality appear on an imported article, there shall appear “in at least 
comparable size,” the name of the country of origin. The term “compa- 
rable” is defined in Webster’s Third New International Dictionary (1986 
ed.) as follows: 


comparable — 1. capable of being compared: 
2. suitable for matching, co-ordinating, or contrasting: 
Syn see like. 


The word “comparable” has been judicially construed not to mean 
“identical,” but rather “sufficiently similar.” See, 8 Words and Phrases 
266 (1951). 

In C.S.D. 79-36, we found that labels designed to be attached to the 
outer waistband of cotton denim and corduroy trousers that were 
prominently printed “Styled in London” in contrasting colors in letters 
two times larger than the uncontrasting letters in the “Made in British 
Hong Kong” marking were unacceptable, in that the labels did not sat- 
isfy the requirement of section 134.46, regarding comparable size. In 
C.S.D. 90-41, we found that the lettering denoting “MADE IN KO- 
REA,” which was one-third or less the size of the lettering employed to 
denote “WEST GERMANY,” was plainly not lettering of comparable 
size, as required by 19 CFR 134.46. And, in two recent C.S.D.s (90-101 
and 90-69), we have stated that the lettering used to indicate the coun- 
try of origin marking must be comparable in size to the lettering used to 
denote the location reference. 

Given this framework within which to assess the comparable size is- 
sue presented by the “SILK” HAWAIIAN TI LEAF package header, 
based on an examination of the sample header, we find that the disparity 
present between the product description marking — printed in 20-point, 
boldface print —and the “MADE IN CHINA” country of origin mark- 
ing—printed in 5-point, lightface print, is not “sufficiently similar.” 
Thus, the country of origin marking on this package header does not ap- 
pear in comparable size print, as required by 19 CFR 134.46. Further, 
because the ultimate purchaser’s attention will be drawn to the larger 
print in boldface type and away from the smaller print in lightface, this 
circumstance suggests that the ultimate purchaser will not find the 
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marking easily, which would increase the possibility of misleading or de- 
ceiving him/her as to the origin of the imported article. Accordingly, we 
find that the “MADE IN CHINA” marking on this package header must 
be enlarged, and while no set ratio of print sizes or types is mandated by 
the regulations, in this case we do not believe that a print size for the 
country of origin marking which is less than 50% of the type size used to 
denote “SILK” HAWAIIAN TI LEAF would be in compliance with the 
comparable size requirement of the marking regulation. We suggest 
that you contact the district director at the ports through which you plan 
to import the merchandise through so that (s)he can see whether the 
print size and type you subsequently employ conforms to the marking 
requirements of section 304 of the Tariff Act of 1930, as amended. 


Holding: 

The location of the country of origin marking on the sample package 
headers does not meet the close proximity requirement of the marking 
regulations, in that the markings (“MADE IN CHINA”) are not printed 
on the same side of the package header as are the U.S. localities. To meet 
the close proximity requirement, the country of origin markings will 
have to appear on the same side of the package header as the U.S. locali- 
ties. Further, any package headers that contain a product description 
which employs a U.S. locality on the other side of the header — “SILK” 
HAWAIIAN TI LEAF — must be marked with its country of origin on 
both sides to meet this aspect of the marking requirements at 19 CFR 
134.46. 

Regarding the sample package header—“SILK” HAWAIIAN TI 
LEAF, which is printed in various print sizes and types and contains a 
product description employing a U.S. locality, (printed in 5-point, light- 
face type) and other U.S. locality/product markings (printed in 20-point, 
boldface type), this printing does not meet the comparable size require- 
ment of the marking regulation at section 19 CFR 134.46. In this case, 
the country of origin marking must be enlarged so that the difference 
between the two markings is no more than 50%. 

If the package headers are reprinted as recommended herein, then 
the package headers may conform to the marking requirements of sec- 
tions 134.41 and 134.46, Customs Regulations (19 CFR 134.41 and 
134.46). In this regard, you should check with the district director of the 
port you plan to import the merchandise through to see if your reprinted 
package headers fully comply with all aspects of section 134.46 and do 
not raise other marking concerns. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


(C.S.D. 92-3) 


This ruling holds that the roasting and blending of coffees will be re- 
garded by the U.S. Customs Service as a procedure constituting sub- 
stantial transformation for purposes of country of origin marking (19 
CFR 134.1(b)). U.S. Customs Service Headquarters Ruling 554971 of 
December 1, 1988 is revoked. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 24, 1991. 
File: HQ 733563 
MAR-2-05 CO:R:C:V 733563 NL 
Category: Marking 
M. Henri St-GEORGES 
DIRECTOR OF ADMINISTRATIVE SERVICES 
CAFE QUARTIER 
1360 Rue Provinciale 
Quebec, QC, Canada G1N4A2 


Re: Country of Origin Marking; Roasting and Blending of Coffee; Sub- 
stantial Transformation; HQ 554971 


Dear Mr. St-GEorGEs: 
This is in response to your letter of May 28, 1990, in which you request 
clarification of U.S. Customs Service rulings with respect to the country 


of origin marking of roasted and blended coffees. 


Facts: 

Headquarters Ruling HQ 554971 (December 1, 1988), held that the 
sorting, grading, blending, and roasting of imported coffee beans does 
not effect a substantial transformation so as to qualify the processed cof- 
fee as a product of the U.S. Virgin Islands eligible for free entry into the 
U.S. under general headnote 3(a), Tariff Schedules of the United States 
(now General Note 3(a)(iv), Harmonized Tariff Schedule of the United 
States). This ruling is in conflict with previous rulings which have held 
that roasting and blending, or roasting alone, effects a substantial 
transformation in coffee beans. See, e.g., HQ 070395 (June 6, 1983); HQ 
722360 (June 6, 1984); HQ 722980 (October 17, 1983); HQ 725641 (July 
25, 1984). HQ 554971 did not formally modify or revoke these previous 
rulings, or refer to them. 


Issue: 
Is the roasting of coffee beans a substantial transformation for coun- 
try of origin marking and other purposes? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
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and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. The purpose of the 
marking statute is to permit the ultimate purchaser to choose to buy or 
not buy on the basis of where the goods were produced. United States v. 
Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. As provided at 19 CFR 134.1(b), the “country of origin” of an arti- 
cle is the country in which it was manufactured, produced, or grown. 
The country of origin may change if, in another country, further work or 
material is added which effects a substantial transformation in the arti- 
cle. A substantial transformation is said to occur if within the principle 
of United States v. Gibson-Thomsen Co. Inc., 27 C.C.P.A. 267 (C.A.D. 
98)(1940), the processing results in an article having a different name, 
character, or use. 

In the case of coffee, the earlier rulings cited above have concluded 
that roasting, or roasting and blending, of coffee is sufficient to change 
its character and use and thus effect a substantial transformation. Rul- 
ing HQ 554971, applying more recent precedents with respect to sub- 
stantial transformation, concluded the opposite. Specifically, HQ 
554971 relied upon T.D. 85-158, in which Customs determined that the 
roasting of green pistachio nuts does not effect a substantial transfor- 
mation so as to change their country of origin. The ruling also relied 
upon HQ 554739 (October 30, 1987), which concluded that the process 
of decaffeination does not substantially transform green coffee beans. It 
should also be noted that in National Juice Products Ass’n v. United 
States, 628 F. Supp. 978 (CIT 1986), the Court of International Trade 
upheld Customs determination that orange juice imported as manufac- 
turing concentrate is not substantially transformed by conversion into 
frozen concentrated orange juice or reconstituted orange juice. 

HQ 554971 relied upon precedents which, in our opinion, supported 
the conclusion reached. However, because that ruling apparently over- 
looked earlier rulings, i.e., that roasting, or roasting and blending of cof- 
fee effects a substantial transformation and thus changes a coffee’s 
country of origin, Customs now believes that HQ 554971 should be re- 
voked in light of earlier rulings. 

It is noted, however, that the earlier rulings on coffee may be no 
longer consistent with rulings of Customs and decisions of the courts ap- 
plying the broad principles of substantial transformation to other food 
products. See, e.g., National Juice Products, T.D. 85-158, and rulings 
regarding broccoli, honey, sugar, shrimp, and other foods, all concluding 
that no substantial transformation results from processes such as cook- 
ing, refining, and blending. Customs may in the near future determine 
that it is appropriate to reconsider its earlier rulings finding that roast- 
ing coffee effects a substantial transformation. 
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Holding: 

Until further notice, the roasting or roasting and blending of coffee is 
regarded by Customs as effecting a substantial transformation. Accord- 
ingly, HQ 554971 is hereby revoked. 

JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-4) 


This ruling holds that instant coffee manufactured from green coffee 
beans constitutes a substantial transformation for purposes of country 
of origin marking (19 CFR 134.1(b). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 24, 1991. 
File: HQ 733814 
MAR-2-05 CO:R:C:V 733814 NL 
Category: Marking 
J.K. MacGrecor, COUNSEL 
Krart GENERAL Foops Canapa INC. 
95 Moatfield Drive 
Don Mills, Ontario M3B 3L6 
Canada 


Re: Country of origin marking-instant coffee; substantial transforma- 
tion. 


Dear Mr. MacGRrecor: 

This is in response to your letter of September 10, 1990, in which you 
request a ruling concerning the country of origin marking requirements 
applicable to instant (soluble) coffee produced in Canada and imported 
to the U.S. 


Facts: 

Kraft General Foods Canada Inc. (Kraft), purchases green coffee 
beans (usually from Brazil) on the open commodity market. The green 
beans are shipped to Canada where they are roasted, ground, and perco- 
lated into a liquid coffee extract. The extract is concentrated by evapora- 
tion and dehydrated into a fine powder. The powder is then milled, 
exposed to steam to produce the final instant (soluble) coffee product, 
and packaged into jars. Production of decaffeinated soluble coffee con- 
sists of the same steps, except that the green beans are decaffeinated us- 
ing the carbon dioxide process. Sample jars of coffee have been 
submitted which are branded “President’s Choice” and marked “Prod- 
uct of Canada”. 
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Kraft requests a ruling that the production of instant coffee in Canada 
from green beans originating in Brazil and other countries effects a sub- 
stantial transformation, such that the soluble coffee may be marked as a 
product of Canada. The Chief, National Import Specialist Branch 1, 
New York Seaport, in a memorandum dated September 24, 1990, agrees 
with Kraft’s position. The National Import Specialist is of the opinion 
that the manufacturing in Canada resulted in a product with a different 
name, character, and use than the green coffee beans. Although no cost 
data was submitted by Kraft, the National Import Specialist concluded 
that the processing in Canada yielded the major portion of the value of 
the instant coffee. 


Issue: 


Does the production of instant (soluble) coffee in Canada effect a sub- 
stantial transformation of green coffee beans imported to Canada from 
Brazil and elsewhere? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. 

Part 134, Customs Regulations (19 U.S.C. 1304), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Under Part 134, an article is considered a product of the country in 
which it was manufactured, produced, or grown, unless thereafter fur- 
ther work or material added to the article in another country effects a 
substantial transformation, making the latter the country of origin. 19 
CFR 134.1(b). A substantial transformation is said to occur if, after 
manufacture, an article has a new name, character, or use, within the 
principle of the case of United States v. Gibson-Thomsen Co., Inc., 27 
CCPA 267 (C.A.D. 98)(1940). 

The manufacture of instant (soluble) coffee starting from green coffee 
beans is, in our opinion, a substantial manufacturing operation which 
results in an article having a different character and use. It follows that 
as imported into the U.S. the retail containers of instant coffee would 
properly be marked to indicate that the coffee is a product of Canada. 

With respect to the “name, character, or use” test, we find that the 
processing of the green coffee results in instant coffee having a new 
character and use. (There is also a slight change in the name of the prod- 
uct: coffee beans to instant coffee.) The character of the product is 
changed is one from a fresh article generally sold at wholesale to a proc- 
essed retail product. The two are considered separate commercial goods 
sold to different markets. From an article having the shape of a fresh 
bean the processing yields a product altogether different in appearance 
and handling requirements. As manufactured and packaged, the in- 
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stant coffee is well preserved for extended shelf life. Although the prod- 
uct remains coffee, the green beans might be devoted to a number of 
markets and purposes, while the finished instant coffee is fully dedi- 
cated to retail use by consumers who prefer this particular form of the 
product. For these reasons we find that the processing in Canada of the 
green coffee beans results in an article having both a new character and 
a new use, and the substantial transformation test is satisfied. 

Although Customs has not previously ruled on this precise question, 
recent rulings have considered the substantial transformation of other 
food products. In determining whether various food articles are sub- 
stantially transformed by additional processing, Customs has examined 
whether the processing resulted in only minor changes which packaged 
or preserved the product or made the product more suitable for con- 
sumption, or whether it actually created a new article which was funda- 
mentally different. For example, in HQ 731763 (May 17, 1989), Customs 
ruled that shrimp which was cooked, peeled, deveined, and frozen after 
importation did not lose its fundamental character and was not substan- 
tially transformed. The same result was reached in HQ 729365 (June 2, 
1985, published as C.S.D. 86-26) concerning broccoli which was cut, 
blanched, packaged, and frozen. By contrast, in HQ 733162 (November 
5, 1990), we ruled that U.S. origin crabmeat would acquire a new coun- 
try of origin if fully shelled on a foreign-flag vessel. We reasoned that 
once shelled, the crabmeat became an entirely separate product with a 
new character and use. Applying this reasoning to the instant case, we 
find that the processing of green coffee beans in Canada constitutes not 
minor, but substantial processing resulting in the creation of a new and 
fundamentally different product, instant coffee. 

In addition, substantial guidance is found in the opinion of the Court 
of International Trade in Koru North America v. United States, 701 F. 
Supp. 229 (CIT 1988). The court in Koru considered processing similar 
in degree to the conversion of green coffee beans into instant coffee, and 
concluded that the processing of beheaded, de-tailed, and eviscerated 
New Zealand Hoki fish into individually quick frozen fish fillets was a 
substantial transformation. This latter processing in Korea consisted of 
skinning, boning, trimming, glazing, refreezing and packaging. The 
court based its determination largely on the fact that the processing 
vastly changed the fish’s character. In this regard, the court noted that 
while the fish arrive in Korea with the look of a whole fish, when they 
leave they no longer possess the essential shape of the fish. The court 
also noted that the fillets are considered discrete commercial goods 
which are sold in separate areas and markets. The fact that the products 
also have different tariff classifications was found to be additional evi- 
dence of substantial transformation. 

The processing of the green coffee beans is at least as time consuming, 
and certainly utilizes production machinery which is more complex, 
than that considered in Koru. Although no data has been provided, we 
also have little doubt that the processing of the beans is relatively more 
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expensive. As in Koru, in this case the processing changes the essential 
shape and character of the green coffee beans and results in a new prod- 
uct, instant coffee, which is sold in separate markets. Thus the rationale 
in the Koru opinion also supports a finding that the processing of the 
green coffee beans — a more extensive operation than the fish processing 
in Koru-effects a substantial transformation. 

It is noted that the Koru court distinguished the earlier finding of sub- 
stantial transformation in National Juice Products Ass’n v. United 
States, 628 F. Supp. 978 (CIT 1986). In National Juice, the production of 
the retail product (orange juice concentrate) occurred in one country, 
and was found not to have been substantially transformed after impor- 
tation into the U.S. Rather, the concentrate merely was enhanced by the 
addition of water and other ingredients deemed insignificant. Thus the 
processed retail product was substantially complete prior to importa- 
tion and further processing, and for marking and other Customs pur- 
poses was unchanged. If in National Juice the imported product was 
fresh oranges, which were then processed into concentrate, the result 
would likely be the one reached in Koru and here. 

Holding: 

The manufacture of instant or soluble coffee from green coffee beans 
effects a substantial transformation of the latter. As imported into the 
U.S. the retail containers of “President’s Choice” instant coffee are 
properly marked as products of Canada. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-5) 


This ruling concerns the country of origin marking requirements for 
cigarette lighters imported with their vinyl pouch containers. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, July 15, 1991. 
File: HQ 734150 
MAR-2-05 CO:R:C:V 734150 AT 
Category: Marking 
Ms. Monica Noyes 
POLYFLAME Concepts U.S.A., INc. 
30 Commerce Road 
Stamford, CT 06904 


Re: Country of origin marking of cigarette lighter and vinyl pouch im- 
ported from Korea; adhesive labels; 19 CFR 134.41(b); 19 CFR 
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134.44(b); permanent marking; Bureau Circular Letter No. 345, 
HQ 700018, HQ 720871 revoked. 


Dear Ms. Noyes: 

This is in response to your letter dated March 15, 1991, requesting a 
binding and prospective ruling on the country of origin marking of ciga- 
rette lighters and their vinyl pouch containers. 


Facts: 


Your company intends to import cigarette lighters and vinyl cigarette 
lighter pouches from Korea. You state that the imported lighters will ar- 
rive in the U.S. in their respective vinyl pouch and packaged in separate 
clear polybags used only for shipping purposes. You have also submitted 
a sample of the cigarette lighter, vinyl pouch and clear polybag in the 
same condition it would arrive in the U.S. The cigarette lighter has a pol- 
ished solid brass bottom and top case with ring belt printed with the 
name “Marlboro”. The vinyl pouch is brown in color and has an opening 
at the top so that the lighter can be placed into it. Examination of the 
articles reveal that both the lighter and pouch are marked “Korea” with 
pressure sensitive labels that are securely affixed. 


Issue: 


Whether the country of origin marking described above satisfies the 
requirements of 19 U.S.C., 1304 and 19 CFR Part 134? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that unless excepted every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional in- 
tent in enacting 19 U.S.C. 1304 was that the ultimate purchaser should 
be able to know by an inspection of the marking on the imported goods 
the country of which the goods is the product. The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will. United 
States v. Friedlaender & Co., 27 C.C.P.A. 297 at 302, C.A.D. 104 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. As provided in section 134.41, Customs Regulations (19 CFR 
134.41), the country of origin marking is considered to be conspicuous if 
the ultimate purchaser in the U.S. is able to find the marking easily and 
read it without strain. 

With regard to the permanency of a marking, section 134.41(a), Cus- 
toms Regulations (19 CFR 134.41(a)), provides that as a general rule 
marking requirements are best met by marking worked into the article 
at the time of manufacture. For example, it is suggested that the country 
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of origin on metal articles be die sunk, molded in or etched. However, 
section 134.44, Customs Regulations (19 CFR 134.44), provides that ex- 
cept for articles which are the subject of a ruling by the Commissioner of 
Customs or those articles classifiable in an item number specified in sec- 
tion 134.43, Customs Regulations (19 CFR 134.43), any marking that is 
sufficiently permanent so that it will remain on the article until it 
reaches the ultimate purchaser unless deliberately removed is accept- 
able. If paper stickers or pressure sensitive labels are used, they must be 
affixed in a conspicuous place and so securely that unless deliberately 
removed they will remain on the article while it is in storage or on dis- 
play and until it is delivered to the ultimate purchaser. (19 CFR 
134.44(b)). See also 19 CFR 134.41. 

In Bureau Circular Letter No. 3045 (August 18, 1958), Customs ruled 
that country of origin marking on cigarette lighters by means of cellu- 
lose or other tape, paper labels, or string tags would be unacceptable. No 
particular reason for this determination was given except that “there 
was no reasonable assurance that such markings would remain on the 
imported article until it reached the ultimate purchaser.” 

The conclusion reached in the circular regarding the marking of ciga- 
rette lighters was affirmed in HQ 700018 (July 13, 1982) and HQ 720871 
(July 5, 1983). 

Without any reasonable basis for disallowing pressure sensitive tags 
and other paper labels on cigarette lighters, we find that this conclusion 
is inconsistent with the regulations which permit any reasonable 
method of marking including pressure sensitive labels that will remain 
on the article unless deliberately removed and numerous rulings on this 
issue. See HQ 731089 (February 13, 1989), marking imported women’s 
footwear (moccasin, beach sandal) by means of a vinyl! label attached 
with adhesive was an acceptable country of origin marking; HQ 732299 
(April 20, 1989), paper labels affixed to a conspicuous place on an im- 
ported necklace and sufficiently permanent was an acceptable country 
of origin marking of the article: HQ 732836 (December 28, 1989), paper 
label affixed to a leather dart wallet imported into the U.S. was an ac- 
ceptable method of marking the wallet’s country of origin; HQ 733880 
(February 8, 1991), country of origin marking of undercarriage spare 
parts by means of pressure sensitive labels permanently attached was 
an acceptable method of marking the article’s country of origin provided 
such labels are conspicuously placed and remain on the articles until 
they reach the ultimate purchaser and that the country origin marking 
remain legible. 

In this case, examination of the labels reveals that these pressure sen- 
sitive labels are affixed in a conspicuous place on the cigarette lighter 
and leather pouch and that they are sufficiently permanent to meet the 
requirements of 19 CFR 134.44. We also find that the marking “Korea” 
on the label is easy to find and is securely affixed and would in our opin- 
ion, come off only if it were deliberately removed. Accordingly, the re- 
quirements of 19 USC 1304 and 19 CFR 134.44 are satisfied and this 
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method of marking the country of origin on these particular articles is 
acceptable. 

The following rulings, which are not in accordance with our finding 
that pressure sensitive labels permanently affixed in a conspicuous 
place on a cigarette lighter are an acceptable method of marking the ar- 
ticle’s country of origin are revoked: Bureau Circular Letter No. 345 
(August 18, 1958); HQ 700018 (July 13 1982); and HQ 720871 (July 5, 
1983). 


Holding: 

Marking the country of origin of a cigarette lighter and a leather 
pouch by means of pressure sensitive labels permanently affixed in a 
conspicuous place is an acceptable method of marking the country of ori- 
gin of the imported cigarette lighter and leather pouch under the re- 
quirements of 19 U.S.C. 1304 and 19 CFR 134.44. Any prior rulings on 
cigarette lighters which are not consistent with this ruling are modified 
or revoked in accordance with this ruling. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-6) 


This ruling concerns the country of origin marking requirements for 
unfinished malleable cast iron components of pipe fittings; having no 
threading, beveled edges or features other than a rough shape. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 1, 1990. 
File: HQ 732883 


MAR-2-05 CO:R:C:V 732883 NL 
Category: Marking 


THomas J. LINDMEIER, Esq. 

Suite 401, Regency One Building 
10050 Regency Circle 

Omaha, Nebraska 68114 


Re: Country of origin marking of cast iron pipe fittings; 19 (U.S.C. 
1304(C); substantial transformation; machining. 


Dear Mr. LINDMEIER: 

This is in response to your letters of November 13, 1989, and January 
24, 1990, in which you request a ruling concerning the country of origin 
marking of certain castings to be imported by your client, Central Plas- 
tics Company (Central). 
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Facts: 


The imported articles are unfinished malleable cast iron components 
of pipe fittings which as imported have no threading, beveled edges or 
other features beyond their rough shape. In their condition as imported 
the components cannot be joined together to function as pipe fittings. 
From the imported castings Central plans to manufacture pipe fittings 
known as unions and fittings known as dialectrics. Each three-piece un- 
ion will be made from three imported castings: a nut; a head; and a tail. 
Each five-piece dialectric will be made from two imported castings: a nut 
and a head, to which will be added a brass tail and nylon and rubber gas- 
kets of domestic origin. Samples were submitted. For the imported un- 
ion components aruling is requested with respect to castings of between 
1/4” and 3” in diameter. For the imported components of the dialectrics 
the ruling request covers dimensions from 1/2” to 2”. 

The U.S. manufacturing process undertaken by Central is extensive. 
To manufacture the union a multi-station dial index boring and thread- 
ing machine and a lathe are used. The inside diameter of the casting for 
the tail piece is bored, trued and threaded. Then the outside diameter of 
the tail piece is trued. The raised portion of the tail (the hub) is rounded 
and a groove created to accommodate a molded-on nylon gasket. The 
end of the tail piece is faced to create a flat surface at a right angle to the 
plane created by the machined inside diameter, and one end is bevelled. 
The head piece is processed by boring, facing, threading and tapping. 
The nut is finished by boring and threading. The head and nut of the 
dialectric fitting are manufactured from the imported castings in the 
same manner, using the same machinery. 

Central has submitted detailed confidential cost data which demon- 
strate that the U.S. processing done by Central adds between [216] per- 
cent and [910] percent in direct manufacturing costs to the cost of the 
imported castings, depending upon the size of the fitting. These costs do 
not include sales commissions, transportation, and research and devel- 
opment engineering costs. 

The castings are imported by Central for its own account directly 
from a sole foreign manufacturer, to be used only in the manufacture of 
unions and dialectrics. Central represents that the imported castings 
will not be sold to third parties, and suggests that this undertaking can 
be enforced because its name will be die engraved on each cast nut. 

Central also asks whether the requirements of section 207 of the 
Trade and Tariff Act of 1984 (19 U.S.C. 1304(c)), apply to these imported 
castings. Section 207 requires that all imported steel pipes and fittings 
be marked with their country of origin by means of die stamping, cast- 
in-mold lettering, etching or engraving. See 19 U.S.C. 1304(c)(1). A 
claim that marking by the prescribed methods is technically or commer- 
cially infeasible has been withdrawn. 
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Issues: 

Are the imported castings substantially transformed by U.S. process- 
ing such that Central is their ultimate purchaser? 

Are the imported castings subject to the special marking require- 
ments of 19 U.S.C. 1304(c)? 


Law and Analysis 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin entering 
the U.S. shall be marked in a conspicuous manner as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.1(d), Customs Regulations, defines “ultimate pur- 
chaser” as generally the last person in the U.S. who will receive the arti- 
cle in the form in which it was imported. Section 134.35, Customs 
Regulations, provides that an article used in the U.S. in manufacture 
which results in an article having a name, character or use differing 
from that of the imported article will be within the principle of the case 
of U.S. v. Gibson, Thomsen Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98) (1940). 
The manufacturer who converts or combines the imported article into 
the different article will be considered the ultimate purchaser of the im- 
ported article, and the article shall be excepted from country of origin 
marking, although its outermost container must be marked. 

Section 207 of the Trade and Tariff Act of 1984 (19 U.S.C. 1304 (c)), 
provides that no exception from country of origin marking may be made 
with respect to pipes and pipe fittings, each of which shal! be marked 
with the English name of the country of origin by means of die stamping, 
cast-in-mold lettering, etching or engraving. 19 U.S.C. 1304(c) (2) pro- 
vides that if, because of the nature of the article, it is technically or com- 
mercially infeasible to mark by means of one of the four methods 
specified above, the article may be marked by an equally permanent 
method of marking such as paint stenciling, or, in the case of small di- 
ameter pipe, tube, and fittings, by tagging the containers or bundles. 
The effect of section 207, therefore, is to prescribe by statute the meth- 
ods of marking which must be used on imported pipes, tubes and fit- 
tings. 

In this case, Central’s processing of the imported castings to convert 
them into finished unions and dialectrics is a substantial transforma- 
tion under the principle of Gibson-Thomsen. The castings are imported 
in a rough condition, and only after numerous machining operations to 
achieve shape and dimensional requirements dc the castings become 
finished unions or dialectrics. These machining operations change the 
fundamental character of the imported articles from castings to finished 
pipe fittings, enabling them to be used for a different purpose. See, 
C.S.D. 89-121 (July 25, 1989), 23 Cust. B. & Dec. 38 (significant machin- 
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ing of imported forgings into socket wrenches effects a substantial 
transformation of the imported articles). In addition, we are satisfied 
that the processing done by Central is comparable to that addressed in 
Midwood Industries v. United States, 64 Cust. Ct. 499, C.D. 4026, 313 F. 
Supp. 951 (1970), where the court found that a substantial transforma- 
tion had occurred. Finally, we note that the cost of the finished unions 
and dialectrics significantly exceeds the cost of the imported castings; 
substantial value is added to the imported articles. 

As articles substantially transformed by manufacture in the U.S., 
pursuant to 19 CFR 134.35 the castings are eligible to be excepted from 
country of origin marking and Central is their ultimate purchaser. The 
imported castings are, however, required to be marked on their outer- 
most containers at the time of importation. These articles also would be 
eligible for exception from country of origin marking pursuant to 19 
U.S.C. 1804(a)(3)(H) and 19 CFR 134.32(h), since Central, the ultimate 
purchaser, has direct dealings with the foreign producer of the castings 
and thus necessarily knows their country of origin. This eligibility is, 
however, subject to the statutory limitations imposed by section 207 of 
the Trade and Tariff Act of 1984 (19 U.S.C. 1304(c)). 

As discussed above; 19 U.S.C. 1304(c) precludes the approval of any 
exception from country of origin marking for pipe fittings. Even if it is 
determined that an imported article has been substantially transformed 
by manufacture or processing in the U.S. such that it is no longer an arti- 
cle of foreign origin, 19 U.S.C. 1304(c) limits the authority of Customs to 
approve an exception from country of origin marking. Even if otherwise 
eligible for exception, a subject article must be marked in accordance 
with those requirements at importation and until it reaches its ultimate 
purchaser. 

The classification of the castings used to make unions and dialectrics 
will determine whether they are subject to the stringent marking re- 
quirements of section 19 U.S.C. 1304(c). See T.D. 86-15, 20 Cust B. & 
Dec. No. 7 (Feb. 19, 1986) (articles classified under specified provisions 
are subject to the requirements of 19 U.S.C. 1304(c)). The three-piece 
castings used to produce unions qualify as “blanks” under General Rule 
of Interpretation (GRI) 2(a), which states in part that any reference in a 
heading to an article shall be taken to include a reference to that article 
incomplete or unfinished provided that, as entered, the incomplete or 
unfinished article has the essential character of the complete or finished 
article. Blanks are considered incomplete or unfinished articles for pur- 
poses of GRI 2(a). The castings for unions have the approximate shape 
or outline of the finished unions, and can only, except in exceptional cir- 
cumstances, be used for completion into unions, and thus possess the 
essential characteristics of finished unions. Accordingly, the castings 
for unions are provided for under subheading 7307.19.9030, Harmo- 
nized TariffSchedule of the United States (HTSUS): pipe fittings of iron 
or steel, cast fittings, other, other, unions. The rate of duty is 6.2 percent 
ad valorem. Thus it is our conclusion that the castings used to produce 
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fittings known as unions are pipe fittings within the meaning of 19 
U.S.C. 1304(c), and are subject to its marking requirements. These re- 
quirements may be satisfied by marking the country of origin as re- 
quested in cast-in-mold lettering on the head piece or tail piece of the 
union casting. We do not construe this section to require, however, that 
the marking of the country of origin of a pipe or tube product remain on 
the article after it has reached the ultimate purchaser in the U.S. After 
processing in the U.S. which substantially transforms the fitting, there 
is no remaining obligation on the part of the ultimate purchaser to pre- 
serve the markings. See, HQ 728693 (November 5, 1985); HRL 730416 
(May 11, 1987). 

Our conclusion is different with respect to the two-piece castings 
which are used to make the dialectrics. Since the brass tail and gaskets 
are added after importation, the imported castings are only parts of a 
completed fitting. Since there is no HTSUS provision for parts of fit- 
tings, they would be classifiable under HTSUS subheading 7325.99.10, 
which provides for other cast articles of iron or steel, other, other, of cast 
iron. The rate of duty is 3.1 percent ad valorem. Articles classified under 
this subheading are not subject to the special marking requirements of 
19 U.S.C. 1304. Accordingly, the requirements of 19 U.S.C. 1304 may be 
satisfied by tagging or paint stenciling of the castings or, as specified in 
19 CFR 134.35, by marking the containers in which they are imported. 


Holdings: 

1. Pursuant to 19 CFR 134.35 the imported castings are substantially 
transformed by processing in the U.S. into finished pipe fittings known 
as unions and dialectrics, and the importer/manufacturer is their ulti- 
mate purchaser for country of origin marking. 

2. The imported castings for unions are classifiable as pipe fittings un- 
der subheading 7307.19.90.30, HTSUS. As such, it is subject to the spe- 
cial marking requirements of 19 U.S.C. 1304(c). For these castings the 
marking requirement may be satisfied by marking the country of origin 
in cast-in-mold lettering on either the head piece or tail piece of the un- 
finished union. The castings for the dialectrics are classifiable under 
subheading 7325.99.10, HTSUS, a provision for articles of cast iron. Ar- 
ticles so classified are not considered pipe fittings and are not subject to 
the special marking requirements of 19 U.S.C. 1304(c). These castings 
may be imported with country of origin marking on their containers, as 
provided in 19 CFR 134.35. 

Marvin M. AMERNICK, 
Chief, 
Value, Special Programs, and Admissibility Branch. 
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(C.S.D. 92-7) 


This ruling clarifies C.S.D. 91-16 (Headquarters Ruling letter 733856 
of March 8, 1991) regarding procedures to be followed in instances of 
habitual non-compliance with country of origin marking requirements. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 26, 1991. 
File: HQ 734291 
MAR-2-05 CO:R:C:V 734291 NL 
District DirEcToR oF CUSTOMS 
Miami, Florida 


Re: Clarification of C.S.D. 91-16; Procedures to be followed in cases of 
habitual non-compliance with marking requirements. 


DEAR MapDanM: 

In Headquarters Ruling Letter HQ 733856 (March 8, 1991), pub- 
lished as C.S.D. 91-16, 22 Cust. Bull. No. 32 (August 7, 1991), this office 
responded to your request for guidance concerning articles (in that case, 
watches) which are imported without legal country of origin marking. 
Our response discussed the choices available Customs officials seeking 
to rectify an importer’s habitual presentation of entries for articles 
which are not legally marked at the time of importation. We stated, for 
example, that Customs could require that remarking after importation 
be conducted under actual Customs supervision; that the importer 
could be required to remark at the place where goods are discharged 
rather than on his premises; and that the importer could be required to 
make advance payment of estimated marking duties and anticipated 
Customs expenses. Our discussion was limited, however, to the condi- 
tions under which remarking was to be conducted. 

Nothing in C.S.D. 91-16 limits Customs existing authority to enforce 
country of origin marking requirements against importers who demon- 
strate a consistent pattern of non-compliance. As set forth in Customs 
Directive 4400-04 (May 11 1987) and the Telex of December 8, 1988, sei- 
zure under 19 U.S.C. 1595a(c) is permitted if the importer has been ad- 
vised previously in writing of the manner of non-compliance, the prior 
manner of non-compliance is similar, the current shipment involves like 
merchandise and the same supplier, and sufficient time has elapsed to 
permit the importer to take corrective action and he has not done so. See 
Telex of December 8, 1988. 

Thus, while Customs officials may set the conditions under which 
marking after importation is to be effected, nothing in C.S.D. 91-16 is to 
be read as modifying the guidance set forth in the Directive or Telex con- 
cerning the seizure of articles which are repeatedly imported without le- 
gal country of origin marking. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 92-8) 


This ruling holds that the cost of manufacturing and conspicuously 
and legibly marking an article of commerce (pens) with its country of 
origin is so great as to ultimately render its importation economically 
prohibitive (19 U.S.C. 1304). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, September 13, 1991. 
File: HQ 733889 


MAR-2-05 CO:R:C:V 733889 RSD 
Category: Marking 


KENNETH G. WEIGEL, Esq. 

BakKER & HOSTETLER 
Washington Square, Suite 1100 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Re: Country of crigin marking of plastic pens, conspicuous, legible, eco- 
nomically prohibitive, 19 CFR 134.41, 19 CFR 134.32(c), 19 U.S.C. 
1304(a)(3)(c). 


DEAR Mr. WEIGEL: 

This is in response to your letter dated October 31, 1990, submitted on 
behalf of your client, Senator Pen Corporation, requesting a binding rul- 
ing on the country of origin marking requirements for imported pens. 
We have also received several supplemental submissions from you dated 
December 3, 1990, March 8, 1991, April 11, 1991, June 28, 1991, July 29, 
1991, August 31, 1991, and September 10, 1991. Samples of-the im- 
ported pens were also submitted for our review. Three meetings were 
held at Customs Headquarters with you and representatives of Senator 
Pen Corporation, to discuss this case. You have requested that the cost 
information contained in your ruling request be kept confidential. This 
information is in brackets and will not be included in the copies of the 
ruling made available to the public. Although Senator Pen originally 
submitted 11 sample pens for our review, after consultation with you, 
we have concluded that we will rule on only the country of origin mark- 
ing on four of the sample pens, pen numbers 2, 3, 10, and 11, style num- 
bers 2403, 2297, and 2093. 


Facts: 

Senator Pen Corporation (Senator Pen) is a North Carolina Corpora- 
tion, which is a wholly-owned subsidiary of a German Corporation, 
Merz & Krell. Senator Pen is seeking to import pens into the U.S. made 
in Germany by Merz & Krell. These pens are low cost writing instru- 
ments which are imported at prices of less than [cost] apiece. They are 
intended to be used as pens that are given away by businesses for adver- 
tising and promotional purposes. Senator Pen will be imprinting the 
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pens with an advertising message in the U.S. The pens will be sold to 
businesses through a network of distributors that market and sell pro- 
motional items to businesses. The pens in question are not solely in- 
tended for the U.S. market but are also sold in other countries. Senator 
Pen’s sales in the U.S. market only account for about (%) of Merz & 
Krell’s total pen production. 

The pens consist of a two-piece body, a clip, and other small parts, 
such as the button on the top of the pen. The body and in most cases, the 
clip are made of plastic. The plastic pen parts are made in one-piece 
molds. In a one-piece mold, because the article has to be able to slide out 
of the mold, the surface of the sides of the article being molded must be 
extremely smooth to allow it to be released from the mold. In designing 
the pen part, any design attributes which might “lock” the molded part 
into the mold must be avoided. The pens are produced in large quanti- 
ties in molds with multiple cavities. The molds are designed to last 20 
years and cost approximately [cost] a mold for the body molds and [cost] 
for each of the clip molds. Presently, the country of origin marking is 
molded into the plastic of the pens. Senator Pen states that it uses one- 
piece molds to make the pens because it increases the amount space 
available to print advertising messages and eliminates any mold lines 
which would interfere with an advertising message. 

These pens are marked to indicate their country of origin, Germany, 
in very tiny letters which are cast-in-mold into the plastic body of the 
pen or the clip. The lettering of the country of origin marking tends to 
blend into the background of the pens. Pen 2 is marked on the left side of 
the clip in non-contrasting letters of less than 1/16 th of an inch. It is also 
marked to indicate its country of origin around the top of the barrel in 
letters that are less 1/g th of an inch. Pen 3 is marked on the left side of 
the clip in non-contrasting letters of less than 1/16 th of an inch. Pen 10 is 
marked in non-contrasting letters less than 1/16 th of an inch on the 
front of the clip and the side of the clip. Pen 11 is marked in non-con- 
trasting letters less than 1/16 th of an inch high on the side of the clip and 
the front of the clip. Senator Pen maintains that the marking described 
above is sufficiently legible and conspicuous to satisfy the requirements 
of the marking statute. Alternatively, Senator Pen claims that the pre- 
sent country of origin marking on these pens is the only possible method 
of marking which is not economically prohibitive. Senator Pen main- 
tains that changing the locations of the country of origin marking or 
making the marking bigger would prevent the pens from being released 
from the plastic molds. 

Senator Pen has presented their cost for each of the four pens. The 
pens cost Senator Pen [various costs] apiece to import into U.S., before 
they earn any profit, with their present method of country of origin 
marking. They have also presented figures on how much each pen would 
cost if four alternative methods of marking, printing, using a two-piece 
mold, die-stamping, and stickers, were used. In addition, they have also 
presented the market prices of their competitors who sell comparable 
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type pens. Senator Pen’s costs for marking the pens to indicate their 
country origin by using stickers would increase by 25-36% depending 
on the pen. Marking the pens by die-stamping would increase their costs 
by 56-82%. Using a two-piece mold to mark the country of origin on the 
pens would increase their costs by 16-25%, not counting the cost of the 
molds. Putting the country of origin marking on the pens by printing 
would increase the costs of the pens by 19-55% depending on the num- 
ber of units produced. Senator Pen claims that the market price for a 
pen similar to pen 2 ranges between [costs]; [costs] for pen 3; [costs] for 
pen 10 and [costs] for pen 11. In most cases, use of any alternative 
method of marking would increase Senator Pen’s cost to more than 
their competitor’s market price. 

We referred the sample pens to the Office of Laboratories and Scien- 
tific Services for their comments on the feasibly of improving the mark- 
ing. Although the Office of Laboratories and Scientific Services 
indicated that a two-piece mold could be designed to make the country of 
origin marking bigger and to move it to a more conspicuous location, 
they did agree with Senator Pen that, because of the technical difficul- 
ties, the country of origin marking could not be improved by using a one- 
piece mold. 


Issues: 


Is the country of origin marking on the sample pens sufficiently leg- 
ible and conspicuous to satisfy the requirements of 19 CFR 134.41(b) 
and 19 U.S.C. 1304? 


Would it be economically prohibitive for the importer to adopt an al- 
ternative method of marking which would make the country of origin 
marking more conspicuous and legible? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional in- 
tent in enacting 19 U.S.C. 1304 was that the ultimate purchaser should 
be able to know by an inspection of the marking on the imported goods 
the country of which the goods is the product. “The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 C.C.P.A. 297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. As provided in section 134.41(b), Customs Regulations (19 CFR 
134.41(b)), the country of origin marking is considered conspicuous if 
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the ultimate purchaser in the U.S. is able to find the marking easily and 
read it without strain. 

Senator Pen argues that the present country of origin marking on the 
pens is conspicuous. It contends that the ultimate purchaser would see 
the marking when the button on the pens is depressed. Alternatively, 
Senator Pen contends that it would be economically prohibitive to im- 
prove the country of origin marking on the pens. 

After reviewing sample pens 2, 3, 10, and 11 we find that the country 
of origin marking on these article cannot be readily found from a casual 
examination. The country of origin marking blends into the background 
of the pens. The ultimate purchaser of the pens would probably have to 
spend a considerable amount of time and search carefully to find the 
country of origin marking. Moreover, the tiny print size of the country of 
origin marking on these pens is very difficult to read. In other words, the 
ultimate purchaser would be unable to find the country of origin mark- 
ing easily and could not read it without strain. Accordingly, we find that 
the country of origin marking on these pens is not in a conspicuous loca- 
tion and that it is not legible. Therefore, the country of origin marking 
on the pens is not in accordance with 19 CFR 134.41(b). 

Although the country of origin marking on these pens would normally 
be considered unacceptable, and if not improved, prevent these pens 
from being able to be imported into the U.S., Senator Pen maintains 
that due to the nature of the plastic molds, in that the surfaces of the 
molded article must be smooth in order to permit the release of the pen 
parts from the mold, the country of origin marking cannot be made any 
larger or be moved to another location on the pens. They further con- 
tend that adopting another method of marking which would make the 
country of origin marking more conspicuous and legible would be eco- 
nomically prohibitive. 

Section 134.32(c), Customs Regulations, (19 CFR 134.32(c)), excepts 
from country of origin marking articles that cannot be marked prior to 
shipment to the U.S. except at an expense economically prohibitive of 
their importation. The question that must be in answered in this case is 
whether improving the country of origin marking on the pens would be 
economically prohibitive of their importation. Although relatively little 
has been written in explaining exactly what the term economically pro- 
hibitive means, several factors have been considered to help determine 
when marking an item would be economically prohibitive. These in- 
clude situations in which the requirement to mark the article to indicate 
its country of origin would force the producer to incur a cost that would 
require the item to be marked at a price at which: (1) the item could not 
be sold since an individual would not buy it; (2) no profit could have been 
made; (3) the profit that could have been obtained would not have been 
sufficient to induce the importer to handle the item. See Note, Country 
of Origin Marking, 6 Law and Policy in Int’] Business 485, 501-502 
(1974), citing Bur. Cust. Customs Information Exchange Ruling 114/51 
(1951). 
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In this case, any change in the method of marking would represent a 
substantial increase in the cost of the pens. A careful examination of the 
cost figures presented indicates that the conversion to a two-piece mold 
(excluding the cost of molds themselves) constitutes the least costly of 
the alternatives. This option would increase Senator Pen’s cost by ap- 
proximately 16-25%. If stickers were used, the cost of the pens is in- 
creased by approximately 25-36%. The cost of printing would raise the 
cost of the pens by 19-55%, depending on the pens and the number of 
production units. The most costly method of marking, die-stamping, 
would increase Senator Pen’s cost by approximately 56-82%. In addi- 
tion, the least costly methods of marking (two-piece molds and stickers) 
have practical problems. For example, changing the molds from a one- 
piece mold to a two-piece mold would change the nature of the article 
and would limit the surface area available to print advertising messages 
for which these pens are primarily designed. In addition, new two-piece 
molds would have to be purchased at a substantial cost. Moreover with 
the use of stickers, there is the problem of not being able to use the stick- 
ers to mark the pens with their country until after their importation be- 
cause the stickers could not be applied to the pens until after the pens 
were imprinted with advertising messages in the U.S. If stickers were 
required to be applied prior to importation they would have to be re- 
moved before printing and reapplied at a prohibitive cost. Conse- 
quently, it would be an exorbitant burden to require the importer to 
mark the country of origin on the pens by changing the molds or by us- 
ing stickers. Requiring the importer to die-stamp or print the pens with 
the country of origin would raise the costs by an exorbitant amount and 
is not warranted. Furthermore, in most cases, the use of any alternative 
method of marking would make Senator Pen’s costs, before any profit is 
earned, greater than their competitor’s market price. 

We find it significant that the pens in question are relatively low cost 
items. The basic reason why the relative costs of making the country of 
origin marking on the pens conspicuous and legible is so substantial is 
because they are inexpensive items. A few cents increase in the costs of 
these pens can mean a fairly large increase in their costs in percentage 
terms. It appears likely, in view of the market prices of their competi- 
tor’s pens, that the increased costs associated with changing the mark- 
ing would seriously hinder Senator Pen from successfully competing 
against their competitors. Requiring Senator Pen to change its marking 
would most likely prevent the company from a making profit sufficient 
to induce them to continue to handle the merchandise. 

Furthermore, although the pens are not satisfactorily marked, we 
note that they are not totally unmarked at the time they are imported 
into the U.S. The pens do have a country of origin marking even if it is an 
inadequate marking. In some cases the pens are marked with their 
country of origin in two locations. We also note that these are give away 
pens, which means that an ultimate purchaser may not be as concerned 
about their country of origin as if he/she was buying them. 
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Based on the above considerations, we conclude that changing the 
method of marking the four sample pens to make it legible and conspicu- 
ous would be economically prohibitive of their importation. 


Holding: 

The country of origin marking on the submitted sample pens de- 
scribed above is not easy to find and read. Therefore, the country of ori- 
gin marking is not in a conspicuous location and is not legible. However, 
the marking does not have to be changed because any other method of 
marking would result in increasing the cost to such an extent that it 
would become economically prohibitive to import the pens. This ruling 
is limited to four style pens discussed in this ruling; that is, sample pens 
2,3, 10, and 11, styles 2635, 2403, 2297, and 2093. Any new pens or other 
products must be legibly marked in a conspicuous location to indicate 
their country of origin in accordance with 19 U.S.C. 1304 at the time of 
their importation. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-9) 


This ruling defines and elucidates those requirements to be met in the 
conspicuous and legible country of origin marking of pens. Bureau letter 
dated July 14, 1970 (363.2) published as abstract T.D. 70-214(3) is re- 
voked (19 CFR 134.41). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, October 24, 1991. 
File: HQ 733940 
MAR-2-05 CO:R:C:V 733940 RSD 
Category: Marking 
JERRY P. WiIskKIN, Esq. 
FREEMAN, WASSERMAN & SCHNEIDER 
90 John Street 
New York, New York 10038 


Re: Country of origin marking on pens, markers, combination pens, 
markers, legible, conspicuous, 19 CFR 134.41, T.D.70-214 (3) re- 
voked. 


DEAR Mk. WISKIN: 

This is in response to your letter, dated October 3, 1990, submitted on 
behalf of your client, Faber Castell Corporation, requesting a binding 
ruling on the sufficiency of the country of origin marking on two pens, 
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two combination pen/markers and a marker. In addition, we have re- 
ceived supplemental submissions dated April 17, 1991, and June 3, 
1991. A meeting was held on February 22, 1991, with you, another mem- 
ber of your firm, and officials from the Customs Service at Customs 
Headquarters to discuss your ruling request. Samples of the pens and 
the markers in question were submitted for our review. 


Facts: 

The sample pens are called the “Onyx Billboard” and “Onyx Micro”. 
The combination pen/markers are called “Combi (current)” and “Combi 
(new)”. The marker is known as the “Blazer”. The body of each item is 
plastic and the country of origin, Japan, is molded into the plastic. Al- 
though the letters comprising the “JAPAN” marking on each of the 
samples are in the same color as the barrel, they are clear and distinct. 

The “Onyx Billboard” pen is a roller ball pen. A pocket clip is attached 
to the cap portion of the pen which has a flat “billboard” at the top of the 
clip approximately 1/2 inch high and 3/g inch wide. This “billboard” area 
of the pen serves as a place where advertisers can silkscreen a logo or an 
emblem on the pen. The country of origin marking, Japan, appears on 
the cap portion of the pen near the bottom edge of the cap in raised 
molded capital letters which are in the same color as the cap and the bar- 
rel of the pen. The Office of Laboratories and Scientific Services at Cus- 
toms Headquarters has measured the size of the letters to be about 1.7 
mm in height.1 (This is equivalent to approximately 5 point type).2 In 
addition, the bottom of the barrel is color coded to indicate the color of 
the ink supply. The word “JAPAN” also appears on the bottom of the 
barrel in raised molded letters which are in a semicircle. 

The “Onyx Micro” pen is also a roller ball pen. The cap has a pocket 
clip which runs almost the entire length of the cap. On one surface of the 
cap the trade name “Uniball” appears in sunken molded letters. The 
word “JAPAN” appears on the bottom edge of the cap in raised molded 
capital letters approximately 2.1 mm in height (approximately 6 point 
type) which are the same color as the cap and barrel of the pen. Acolored 
circle appears on the top of the cap to indicate the color of the ink supply. 

The “Combi (current)” is a combination ballpoint pen and marker. 
The marker is located at the bottom of the article, while the pen is lo- 
cated at the top. Each feature is accessible by removal of a plastic cap. 
The body of the Combi is comprised of plastic. A band of yellow is visible 
at the lower end of the marker indicating the location of the yellow 
marker. A pocket clip is permanently attached to the cap covering the 
ball point pen. The word “JAPAN” appears on the bottom edge of this 
cap in molded raised letters approximately 1.7 mm in height (approxi- 
mately 5 point type). These letters are in the same color as the barrel and 


1 The importer indicated that the size of the country of origin marking on all the pens is approximately 1 mm. The 
Office of Laboratory and Scientific Services measured the size of the letters on all the articles to be approximately 1.7 
mm and in the case of the “Onyx Micro” 2.1 mm. The references to size of the markings in this ruling are based on the 
Office of Laboratory and Scientific Services’ measurements. 

2A point is a unit of measurement approximately equal to 0.01384 inches or nearly 1/72 inch and all type sizes are 
multiples of this unit. 
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the cap of the Combi. When the cap for the ballpoint pen is on, the word 
“JAPAN” appears approximately 1/2 inch from the top of the article 
along the barrel. 

The “Combi (new)” is essentially the same as the other Combi de- 
scribed above. The most significant difference in this version of the 
Combi is that the cap for the ballpoint has been shortened with a corre- 
sponding increase in the length of the barrel. The overall length of the 
“Combi (new)” is the same as the “Combi (old)”. The article is marked 
with the country of origin, Japan, in molded raised letters on the bottom 
edge of the pen cap, that are approximately 1.7 mm (approximately 5 
point type) in height. 

The “Blazer” is a highlight marker. The barrel of the Blazer is tapered 
from the top to bottom and the sides are flat. At the top of the article, 
there is a pocket clip which is permanently attached to the body of the 
Blazer. In addition, there is a button made of plastic which extends 
above the top of the article and to which the pocket clip permanently at- 
tached. This button and clip are in a contrasting color which indicates 
the color of the marker. At the opposite end there is a removable plastic 
cap which covers the marker tip. The cap is slightly tapered and is in the 
same color as the body of the blazer. At the end of this cap there is a con- 
trasting colored plastic piece which is in the same color as the pocket clip 
and button. The word “JAPAN” appears on the this piece at the end of 
the cap in the same color as this plastic piece in molded capital letters 
approximately 1.7 mm in height (approximately 5 point type). 


Issue: 


Is the country of origin marking on the pens sufficiently legible and 
conspicuous to satisfy the requirements of the marking law? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304) pro- 
vides that, unless excepted, every article of foreign origin imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly, and 
permanently as the nature of the article (or container) will permit, in 
such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional in- 
tent in enacting 19 U.S.C. 1304 was that the ultimate purchaser should 
be able to know by an inspection of the marking on the imported goods 
the country of which the goods is the product. “The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 C.C.P.A. 297 at 302 (1940). C.A.D. 104 
(1940). 

Part 134, Customs Regulations (19 CFR Part 134), implement the 
country of origin marking requirements and exceptions of U.S.C. 1304. 
As provided in section 134.41(b), Customs Regulations (19 CFR 
134.41(b)), the country of origin marking is considered conspicuous if 
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the ultimate purchaser in the U.S., is able to find the marking easily and 
read it without strain. 

In T.D. 70-214 (3), 4 Cust Bull. 700 (1970), Customs determined that 
the marking of the English name of the country of origin required by sec- 
tion 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), on the end sur- 
face of the barrel or cap of imported pens is considered unacceptable as 
failing to be legible and conspicuous. The decision further specifies that 
country of origin marking on an imported pen preferably should appear 
in contrasting color to the surface of the barrel to which it is applied in 
letter size sufficiently large to be readily observed from a casual exami- 
nation, such as sizes similar to lettering in use for the brand, trade 
name, or trade mark. The decision also indicates that if blind stamp 
marking is used (molded or stamped into the original background color), 
the letters should be such size and depth as to be clearly observed, gener- 
ally not smaller than 3/16 inch in dimension. 

We believe that the requirements for country of origin marking on 
pens set forth in T.D. 70-214(3) are unduly stringent and unrealistic. 
Our observation is that many pens presently being imported are not be- 
ing marked with their country of origin in accordance with T.D. 
70-214(3). Moreover, because of the large size requirements for the 
marking, strict compliance with T.D. 70-214(3) would be quite burden- 
some to the importers of pens. Most important we have concluded that, 
depending upon several considerations, a country of origin marking 
that is smaller than 3/16th inch could be easy to find and easy to read and 
could satisfy the conspicuous requirement of 19 CFR 134.41 and 19 
U.S.C. 1304. Also, while it is likely that the end of the barrel is not the 
best location for the name of the country of origin to appear, such loca- 
tion may be acceptable if other factors (such as large contrasting letters) 
render the marking easy to find. Accordingly, T.D. 70-214(3) no longer 
represents Customs’ position regarding marking of pens and is revoked. 

There are certain factors that need to be considered in determining if 
the country of origin marking on an article is conspicuous within the 
meaning of 19 CFR 134.41 and 19 U.S.C. 1304. Among the factors that 
should be considered is the size of the marking, the location of the mark- 
ing, whether the marking stands out, and the legibility of the marking. 
The size of the marking should be large enough so that the ultimate pur- 
chasers can easily see the marking without strain. The location of the 
marking should be in a place on the pen where the ultimate purchaser 
could expect to find the marking or where he/she could easily notice it 
from a causal inspection. Whether the marking stands out is dependent 
on where it appears in relationship to other print on the article and 
whether it is in contrasting letters to the background. The legibility of 
the marking concerns the clarity of the letters and whether the ultimate 
purchaser could read the letters of the marking without strain. No sin- 
gle factor should be considered conclusive by itself in determining 
whether a marking meets the conspicuous requirement of 19 CFR 
134.41 and 19 U.S.C 1304. Instead, it is the combination of these factors 
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which determines whether the marking is acceptable. In some cases, a 
marking may be unacceptable even when it is in a large size because the 
letters are too hard to read or it is in a location where it would not be 
easily noticed. In other cases, even if the marking is small, the use of con- 
trasting colors, which make the letters particularly stand out, could 
compensate to make the marking acceptable. 

In applying these factors to the five sample pens, we first find that the 
size of the marking, 1.7 mm, (approximately 5 point type) and 2.1 mm 
(approximately 6 point type) in the case of the “Onyx Micro”, is mini- 
mally acceptable so that an ultimate purchaser would see it. The mark- 
ings, although not in a contrasting color, are clear and distinct and in 
letters that can be read without great difficulty. With respect to location 
of the marking on the pens, we find that on four of the five pens, “Onyx 
Billboard”, “Onyx Micro”, “Combi New”, and “Combi Old”, the mark- 
ing on the bottom edge of the cap will be noticed from a causal inspection 
of the pens. However, on the fifth sample, the “Blazer” marker, the 
marking is on the end of the pen. This is a location where an ultimate 
purchaser may not notice the marking from a causal examination of the 
article. Considering the above factors together, we find that with the ex- 
ception of the “Blazer”, the country of origin marking on the pens satis- 
fies the minimum requirements of 19 CFR 134.41 and 19 U.S.C. 1304. 
The “Blazer” does not. The location of the marking on bottom of the 
“Blazer”, when coupled with the fact that the marking is small and ap- 


pears in non-contrasting letters renders the marking unacceptable. Ac- 
cordingly, we find that the marking on the “Blazer” marker does not 
satisfy the requirements of 19 CFR 134.41 and 19 U.S.C. 1304. 


Holding: 

The country of origin marking on four of the five pens and pen/mark- 
ers: “Onyx Billboard”, “Onyx Micro”, “Combi New”, and “Combi Old”, 
minimally satisfies the requirements of 19 CFR 134.41 and 19 U.S.C. 
1304 and is acceptable. The country of origin marking on the “Blazer” 
marker is in a location where an ultimate purchaser is unlikely to notice 
it, especially when coupled with the fact that the marking is small and 
appears in non-contrasting letters. Accordingly, the country of origin 
marking on the “Blazer” marker is not conspicuous and is not accept- 
able under 19 CFR 134.41 and 19 U.S.C. 1304. T.D. 70-214(3), which set 
forth specific country of origin marking requirements for pens, is 
revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


(C.S.D. 92-10) 


This ruling holds that applying epoxy or paint to fronts to sunglasses 
does not constitute a substantial transformation; country of origin 
marking excepted pursuant to 19 CFR 134.32(m). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, October 17, 1990. 
File: HQ 733693 
MAR-2-05 CO:R:C:V 733693 KG 
Category: Marking 
Antuony D. Papcett, Esq. 
THELEN, MARRIN, JOHNSON & BRIDGES 
805 15th Street, N.W. 
Washington, D.C. 20005-2207 


Re: Country of origin marking of imported sunglasses front pieces: sun- 
glasses frames; eyeglasses; substantial transformation; painting; 
Madison Galleries. 


Dear Mr. PaDGETT: 

This is in response to your letter of August 1, 1990, requesting a coun- 
try of origin ruling on behalf of (COMPANY NAME) regarding imported sun- 
glasses front pieces. 


Facts: 

(Importer) will ship U.S.-made gold-colored wire front pieces to Mex- 
ico to have epoxy and paint applied. The Mexican operation involves un- 
skilled workers applying paint and epoxy by hand with small paint 
brushes. This procedure gives the front pieces a tortoise shell appear- 
ance. 

The front pieces are then shipped back to the U.S. with the outermost 
package labeled “Mexico.” In the U.S., the front pieces have U.S.-made 
nose pieces, U.S.-made temples and U.S.made non-prescription lenses 
attached. The finished non-prescription sunglasses, known as the 
(name) model, are then inspected, packaged and shipped to wholesalers 
and other distribution points. 

Asample wire front piece and finished front piece were submitted for 
examination. 


Issue: 
Whether the imported sunglasses front pieces with the tortoise shell 
appearance are excepted from individual country origin marking. 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.s.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
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in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines 
country of origin as the country of manufacture, production, or growth 
of any article of foreign origin entering the U.S. Further work or mate- 
rial added to an article in another country must effect a substantial 
transformation in order to render such other country the country of ori- 
gin within the meaning of this part. 

Section 134.35, Customs Regulations (19 CFR 134.35), states that the 
manufacturer or processor in the U.S. who converts or combines the im- 
ported article into a different article having a new name, character or 
use will be considered the ultimate purchaser of the imported article 
within the contemplation of section 304(a) of the Tariff Act of 1930, as 
amended, and the article shall be excepted from marking. The outer- 
most containers of the imported articles shall be marked. 

A substantial transformation occurs when articles lose their identity 
and become new articles having a new name, character or use. United 
States v. Gibson-Thomsen Co., 27 C.C.P.A. 267 at 270 (1940), National 
Juice Products Association v. United States, 10 CIT 48, 628 F.Supp. 978 
(CIT 1986), Koru North America v. United States, 12 CIT 1120, 701 F. 
Supp. 229 (CIT 1988). 

Section 134.32(m), Customs Regulations (19 CFR 134.32(m)), ex- 
cepts from individual marking products of the U.S. exported and re- 
turned. In applying this section, Customs has ruled that products of the 
U.S. which are exported and returned are generally not subject to coun- 
try of origin marking unless they are substantially transformed in a for- 
eign country. See HQ 729519 (May 18, 1988). 

The question presented is whether the application of paint and epoxy 
on sunglasses fronts by unskilled workers in Mexico is a substantial 
transformation. The Court of International Trade concluded in 
Madison Galleries, Ltd., v. United States, 688 F. Supp. 1544 (CIT 1988), 
aff'd, 870 F.2d 627 (Fed. Cir. 1989), that the painting and decoration of 
blank porcelain vases in Hong Kong was a substantial transformation. 
However, as you noted, the Court gave great weight to the fact that the 
decoration added at least 35 percent to the appraised value of the vases 
and that elaborate artistic processes were applied to the vases. Further, 
Customs set forth its interpretation of Madison Galleries in T.D. 89-021 
(February 15, 1989): 


[t]he court’s position that the mere decoration of porcelainware 
constitutes substantial transformation runs counter to a substan- 
tial line of administrative rulings * * * because this secondary de- 
termination was unnecessary to an adjudication of the essential 
issue of the case [eligibility for the Generalized System of Prefer- 
ences] it is considered dicta. * * * The Customs Service continues to 
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adhere to its position that the mere decoration of porcelainware 
does not constitute a substantial transformation. 


Customs ruled in C.S.D. 88-23 (August 12, 1988), that U.S.made ear- 
rings painted a solid color in Canada are not substantially transformed. 
Painting the earring. was characterized as a “minor finishing operation 
which leaves the fundamental identity of the earrings intact. Unlike the 
painting in Madison Galleries which produced a highly decorative arti- 
cle with artistic qualities, the earrings here are painted a solid color and 
lack any artistic and decorative effects.” Customs also ruled in HQ 
732964 (August 3, 1990), that the painting of ceramic bells known as 
“bisque ware” is not a substantial transformation. 

The sunglasses fronts involved in this case are similar to the earrings 
in C.S.D. 88-23; the fronts are painted and epoxy is applied to give a tor- 
toise shell appearance and there is no artistic effect created. The work is 
done by unskilled laborers who do not require artistic ability to perform 
their job. Although no figures were quoted regarding the value of the 
Mexican processing, there is no indication that it adds a significant in- 
crease in value to the finished sunglasses. For these reasons, we con- 
clude that the sunglasses fronts are not substantially transformed in 
Mexico. Since the sunglasses fronts are made in the U.S., exported and 
returned, and not substantially transformed upon return, pursuant to 
19 CFR 134.32(m), these sunglasses fronts are excepted from country of 
origin marking. 


Holding: 

Applying paint and epoxy to wire-frame sunglasses fronts is not a sub- 
stantial transformation. The wire-frame sunglasses fronts are excepted 
from country of origin marking pursuant to 19 CFR 134.32(m). 

Marvin M. AMERNICK, 
Chief, 
Value, Special programs, and Admissibility Branch. 








U.S. Customs Service 


General Notice 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of February 1992 fol- 
low. The last notice was published in the Customs BULLETIN on March 4, 
1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: March 12, 1992. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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U.S. Court of Appeals for the 
Federal Circuit 


LaBounty MANUFACTURING, INC., APPELLANT v. U.S. INTERNATIONAL TRADE 
ComMISSION, APPELLEE, DUDLEY SHEARING MACHINE MANUFACTURING Co., 
LTD., INTERVENOR-APPELLEE 


Appeal No. 90-1282 
(Decided March 12, 1992) 


R.V. Lupo, Willian Brinks Olds Hofer Gilson & Lione, of Washington, D.C., argued for 
appellant. With him on the brief were Donna M. Tanguay and Mark G. Davis. Also on the 
brief were H. Dale Palmatier and Gerald E. Helget, Palmatier & Sjoquist, of Minneapolis, 
Minnesota. 

Jean H. Jackson, Office of the General Counsel, United States International Trade 
Commission, of Washington, D.C., argued for appellee. On the brief for the appellee were 
Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel and John 
M. England, Jr., Office of General Counsel, United States International Trade Commis- 
sion, of Washington, D.C. W. Thad Adams, III, of W. Thad Adams, III, P.A., Charlotte, 
North Carolina, argued for intervenor-appellee. 


Appealed from: U.S. International Trade Commission. 
Before Nigs, Chief Judge, LourRIE and Raber, Circuit Judges. 


Nis, Chief Judge. 

LaBounty Manufacturing, Inc., appeals from the final determination 
of the United States International Trade Commission (ITC) in Investi- 
gation No. 337-TA-252, Certain Heavy Duty Mobile Scrap Shears, that 
U.S. Patent No. 4,519,135 (7135) was unenforceable due to inequitable 
conduct and thus, no violation of 19 U.S.C. § 1337 (1988) was estab- 
lished by Dudley Shearing Machine Manufacturing Co., Ltd. We affirm. 


I 
BACKGROUND 


A. History of the Litigation: 

LaBounty filed a complaint with the ITC in 1986, alleging a violation 
of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337 by Dudley Shear- 
ing Machine Manufacturing Co., Ltd., a British manufacturer of scrap 
shears, and its U.S. subsidiary, Dudley Shearing Inc. (collectively, 
“Dudley”) due to the importation and sale of Dudley’s heavy-duty mo- 
bile scrap shears that were alleged to infringe all 22 claims of the ’135 
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patent owned by LaBounty.! In the initial phase of this case, the ITC 
held there was no violation of the statute because Dudley did not in- 
fringe any claim of the ’135 patent. The ITC did not reach the issues of 
validity and enforceability of LaBounty’s patent. On appeal, this court 
vacated the noninfringement finding and remanded the case for recon- 
sideration. LaBounty Mfg. Inc. v. United States Int’l Trade Comm’n, 
867 F.2d 1572, 9 USPQ2d 1995 (Fed. Cir. 1989). 

The remand resulted in a second determination by the ITC that there 
was no section 1337 violation, this time on the ground that LaBounty’s 
’135 patent is unenforceable due to inequitable conduct during prosecu- 
tion in that LaBounty intentionally withheld material prior art from the 
Patent and Trademark Office (PTO). Specifically, LaBounty was found 
to have failed to disclose certain devices denominated the “MS107,” 
“Adamo/Dodge,” and “Ace” shears, which it had placed on sale or in pub- 
lic use more than one year prior to filing the application for the ’135 pat- 
ent. These shears were found to either anticipate certain claims of the 
’135 patent or, in any event, to be “far closer to the claimed inventions 
than any of the art cited by the examiner * * *.” Scrap Shears, Inv. No. 
337-TA-252, slip op. at 96. From all of the evidence, the ITC found that 
LaBounty had intended to mislead the PTO and that the ’135 patent was 
therefore unenforceable due to LaBounty’s inequitable conduct. 


B. Patented Invention: 


The ’135 patent relates to a type of heavy duty scrap shear for use in 
cutting up scrap metal, especially iron or steel pipes and structural 
steel.2 The shear is designed to be attached to the boom structure and 
hydraulic system of a construction machine known as a “backhoe.” The 
shear is comprised of two jaws engaged in a scissor-like fashion, one 
lower and one upper. The upper jaw is a single movable shear (cutting) 
blade, whereas the stationary lower jaw has two blades—one shear 


1 Section 1337(a) states, in pertinent part, that the following are unlawful: 
Unfair methods of competition and unfair acts in the importation of articles * * * into the United States, or in the 
sale of such articles by the owner, importer, or consignee, the threat or effect of which is — 
(i) to destroy or substantially injure an industry in the United States; 
(ii) to prevent the establishment of such an industry; or 
(iii) to retrain or monopolize trade and commerce in the United States. 


2 For amore complete description of the invention, see LaBounty, 867 F.2d at 1573-74, 9 USPQ2d at 1996-97. Claim 
7 of ’135, primarily in contention here, reads: 
A heavy duty scrap shear for attachment to the boom structure and hydraulic system of a backhoe, comprising 
a lower jaw and an upper jaw and pivot means interconnecting the jaws together, the lower jaw having frame 
means for attachment to the boom structure of the backhoe and the upper jaw having means for attachment 
to the hydraulic system of the backhoe for closing and opening the upper jaw relative to the lower jaw, 
the lower jaw and the upper jaw having rigid lower and upper shear blades extending along each other and 
having a thickness and a width greater than the thickness to provide strength for shearing a workpiece of 
such scrap metal when the upper blade is closed onto the lower shear blade, 
the upper and lower shear blades having inner and outer workpiece engaging edge portions opposite to each 
other and also having intermediate portions between said inner and outer edge portions, the inner and 
outer edge portions of the upper shear blade extending obliquely of each other, 
the lower jaw also having a rigid guide blade lying along and spaced from the lower shear blade to permit the 
upper shear blade to pass therebetween, 
and the guide blade having a top supporting surface spaced below the cutting edge of the lower shear blade by 
adistance at least as great as the approximate thickness of the lower shear blade to be normally spaced below 
the workpiece on the shear blade, the top supporting surface extending along both of the inner and outer 
edge portions of the lower shear blade to receive and support the workpiece after the workpiece is severed by 
the shear blades. 
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blade and one guide blade. The invention operates by way of the upper 
blade closing upon the lower shear blade causing the workpiece to be 
severed in a single place. The guide blade performs a “receive and sup- 
port” function for the workpiece as explained in the specification of the 
°135 patent: 
The guide blade * * * has its upper edge spaced well below the cut- 
ting edge of the lower shear blade. The guide blade will thereby pro- 
vide * * * support for the workpiece after the blades have sheared 
off a length of the workpiece. The backhoe boom and shear may 
then be swung to the side and thereby move the shear blade along 
the workpiece in preparation for cutting off another length of the 
workpiece. As a casas a long girder or pipe or heavy cable may be 
cut several times into short lengths without dropping the 
workpiece and without having to repeatedly pick the workpiece off 
the ground. 
As indicated above, the upper edges of both the inner (the part closer to 
the pivot) and outer portions of the guide blade are offset below the cut- 
ting edge of the lower shear blade to provide a cradle to receive and sup- 
port the workpiece after the cut. This offset acts to minimize the 
possibility of double-cutting, which occurs when both the shear and 
guide blades cut the workpiece. 


II 


INEQUITABLE CONDUCT 


Applicants for patents are required to conduct themselves with can- 
dor in their dealings with the PTO. Thus, if an applicant withholds ma- 
terial information from the PTO with intent to affect the allowance of 
claims, the applicant may be found guilty of inequitable conduct and the 
patent obtained would be rendered unenforceable. FMC Corp. v. 
Manitowoc Co., 835 F.2d 1411, 1415, 5 USPQ2d 1112, 1115 (Fed. Cir. 
1987). The elements of materiality of withheld information and culpa- 
ble intent must be established by clear and convincing evidence. An 
equitable judgment must be made that, in light of all the particular cir- 
cumstances, the conduct of the patentee is so culpable that its patent 
should not be enforced. Hewlett-Packard Co. v. Bausch & Lomb, Inc., 
882 F.2d 1556, 1566, 11 USPQ2d 1750, 1755 (Fed. Cir. 1989), cert. de- 
nied, 493 U.S. 1076 (1990); Kingsdown Medical Consultants v. Hollister 
Inc., 863 F.2d 867, 876, 9 USPQ2d 1384, 1392 (Fed. Cir. 1988), cert. de- 
nied, 490 U.S. 1067 (1989); J.P. Stevens & Co. v. Lex Tex Ltd., 747 F.2d 
1553, 1560, 223 USPQ 1089, 1092 (Fed. Cir. 1984), cert. denied, 474 U.S. 
822 (1985). While the ultimate decision that inequitable conduct oc- 
curred is committed to a trial judge’s discretion, Manville Sales Corp. v. 
Paramount Sys., 917 F.2d 544, 551, 16 USPQ2d 1587, 1592 (Fed. Cir. 
1990), the decision may not be upheld where the exercise of discretion 
rests on erroneous findings of facts or on a misunderstanding of the law. 
Id. Such findings of the ITC may be overturned only if they are unsup- 
ported by substantial evidence. See Tandon Corp. v. United States Int’l 
Trade Comm’n., 831 F.2d 1017, 1019, 4 USPQ2d 1283, 1284-85, 5 Fed. 
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Cir.(T) 129, 130 (Fed. Cir. 1987) (citing 19 U.S.C. § 1337(c), which incor- 
porates 5 U.S.C. § 706 (2)(E) (1988)). 

As grounds for reversal of ITC’s determination of inequitable con- 
duct, LaBounty argues that it withheld no material prior art from the 
PTO and, thus, could not be guilty of inequitable conduct. Per 
LaBounty, (1) the undisclosed Adamo/Dodge and Ace shears were not 
prior art devices because they were offered for sale and used by prospec- 
tive customers only for experimental purposes and (2) the MS107 
shears, a device admittedly on sale, does not anticipate the claims of the’ 
135 patent and was substantially disclosed in U.S. Patent No. 4,198,747 
(’747) which was before the PTO examiner. LaBounty also asserts it 
held a good faith belief that the above devices did not have to be disclosed 
to the PTO, and that, therefore, the requisite “intent to deceive” was 
lacking. 


A. Prior Art: 
The patent statute provides, in pertinent part, in 35 U.S.C. § 102 
(1988): 
A person shall be entitled to a patent unless — 
* * * * * * * 


(b) the invention was * * * in public use or on sale in this country, 
more than one year prior to the date of the application for patent in 
the United States * * *. 


Section 102(b) may create a bar to patentability either alone, if the de- 
vice placed on sale is an anticipation of the later claimed invention or, in 
conjunction with 35 U.S.C. § 103 (1988), if the claimed invention would 
have been obvious from the on-sale device in conjunction with the prior 
art.3 In re Corcoran, 640 F.2d 1331, 1333, 208 USPQ 867, 869 (CCPA 
1981). As stated in Baker Oil Tools v. Geo Vann, Inc., 828 F.2d 1558, 
1563, 4 USPQ2d 1210, 1213 (Fed. Cir. 1987): “If a device was in public 
use or on sale before the critical date, then that device becomes a refer- 
ence under section 103 against the claimed invention.” 

The general purpose behind section 102(b) bars is to require inven- 
tors to assert with due diligence their right to a patent through the 
prompt filing of a patent application. 2 Donald S. Chisum, Patents § 6.01 
(1991). However, a patentee may escape the section 102(b) bars on the 
ground the use or sale was experimental. 

“[A] use or sale is experimental for purposes of section 102(b) if it rep- 
resents a bona fide effort to perfect the invention or to ascertain 
whether it will answer its intended purpose. * * * If any commercial ex- 
ploitation does occur, it must be merely incidental to the primary pur- 
pose of experimentation to perfect the invention.” Pennwalt Corp. v. 
Akzona Inc., 740 F.2d 1573, 1580-81, 222 USPQ 833, 838 (Fed. Cir. 


3LaBounty asserts that reduction to practice is a requirement for a device to be prior art under section 102(b). This 
assertion is off the mark. A section 102(b)/103 bar obviously concerns a device which is not a reduction to practice of the 
claimed invention. Nevertheless, such an on-sale device is prior art. See UMC Elecs. Co. v. United States, 816 F.2d 647, 
656, 2 USPQ2d 1465, 1471 (Fed. Cir. 1987), cert. denied, 484 U.S. 1025 (1988). 
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1984) (citations omitted). Factors accepted to show an inventor’s ex- 
perimental relationship with a customer despite a sale have included, 
for example, an agreement by the customer to use the device secretly 
and keep records of progress, see In re Smith, 714 F.2d 1127, 1137, 218 
USPQ 976, 984 (Fed. Cir. 1983); a doctor-patient relationship where the 
inventor/doctor conducted the experimentation, TP Labs. v. Profes- 
sional Positioners, Inc., 724 F.2d 965, 972, 220 USPQ 577, 582 (Fed. 
Cir.), cert. denied, 469 U.S. 826 (1984); and the continued control by the 
inventor of the patented equipment while in the hands of a purchaser, 
Baker Oil Tools, 828 F.2d at 1564, 4 USPQ2d at 1214. 

An inventor’s protestation of an intent to experiment, expressed for 
the first time during litigation, is of little evidentiary value, at best. In re 
Brigance, 792 F.2d 1103, 1108, 229 USPQ 988, 991 (Fed. Cir. 1986); TP 
Labs., 724 F.2d at 972, 220 USPQ at 583. Indeed, “an inventor’s subjec- 
tive intent is immaterial when objective evidence points otherwise.” 
Harrington Mfg. Co. v. Powell Mfg. Co., 815 F.2d 1478, 1481 n.3, 2 
USPQ2d 1364, 1366 n.3 (Fed. Cir. 1986).4 When sales are made in an 
ordinary commercial environment and the goods are placed outside the 
inventor’s control, an inventor’s secretly held subjective intent to “ex- 
periment,” even if true, is unavailing without objective evidence to sup- 
port the contention. Brigance, 792 F.2d at 1108, 229 USPQ at 991. 
Under such circumstances, the customer at a minimum must be made 
aware of the experimentation. As stated in In re Dybel, 524 F.2d 1393, 
1401, 187 USPQ 593, 599 (CCPA 1975), “[Inventor’s] failure to commu- 


nicate to any of the purchasers or prospective purchasers of his device 
that the sale or offering was for experimental use is fatal to his case.” 
The decision of the administrative law judge (ALJ) contains numer- 
ous findings which establish the commercial nature of LaBounty’s ac- 
tivity with respect to the use of the Adamo/Dodge shears by John Adamo 
at a Dodge plant in Michigan as well as the absence of any objective evi- 
dence that such use was experimental. In pertinent part it reads: 


[I]t is clear that inventor Roy LaBounty gave Acme Equipment [a 
shears dealer] LaBounty’s prices for the Adamo Dodge scrap shear; 
* * * and that Adamo was thereafter concerned in trying the shear 
[to determine] whether the shear would perform sufficiently to pay 
for itself. * * * LaBounty’s own mailing log indicates that all shear 
prices were sent out to Acme Equipment on March 4, 1981, and 
LaBounty’s price sheets show that LaBounty had a price sheet for 
the MSD 218 [Adamo/Dodge] shear stating that LaBounty’s prices 
were “effective March 1st, 1981”. Found in LaBounty’s files is an 
unsigned letter from LaBounty to [Acme] giving price and war- 
ranty terms for the MSD 218 shear, and with an enclosure of a pic- 
ture of the shear. 


* * 


4 But see Moxness Prods. v. Xomed, Inc., 891 F.2d 890, 13 USPQ2d 1169 (Fed. Cir. 1989), which overturned grant of 
JNOV but remanded for a new trial where testimony of co-inventors conflicted over similar issue. 
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[Roy LaBounty] testified at his deposition that he billed [Acme] and 
Adamo $26,000 for the shear, and on redirect at the hearing he tes- 
tified that he [gave Acme] a figure of the cost for the MSD 218 shear. 
Consistent with this testimony LaBounty’s invoice for the shear to 
Acme recites a delivery charge and purchase price of 20% off, result- 
ing in $26,000 total, payable after two weeks of successful trial. Such 
a notation of prompt payment terms on the invoice is inconsistent 
with LaBounty’s testimony that the invoice was used merely for in- 
ternal accounting purposes, and the notation provides contempo- 
rary documentation of LaBounty’s expectation that the customer 
would pay that price for the machine if it had two weeks of success- 
ful trial of the shear. LaBounty’s production order for making the 
shear refers to a verbal order for the machine from [Acme] and the 
handwritten remarks on that form indicate a price of $32,000 less 
20%, plus a delivery charge, for a sales price of $26,000. In view of 
[testimony from an Acme employee] that he had to give the cus- 
tomer a discounted price because of the customer’s concerns about 
profitable use, this is further support for the fact that a firm price 
was given by LaBounty to [Acme] * * *. Consistent with the terms of 
the January 21, 1981 letter and the March 4, 1981 invoice, [an Acme 
employee] also testified that sale to the customer was contingent 
upon the customer’s satisfactory trial of the shear “to do” the job 
which the customer had asked for the shear. 

There is no objective evidence of record that LaBounty had told 
Adamo and [Acme] that the shear was still developmental and sub- 


ject to change, and experimental. The fact that the model was 
known by Adamo to be a specially built prototype is found not to be 
sufficient to detract from the demonstrated commercial purpose cf 
the use and offer for sale to Adamo. 


Scrap Shears, Inv. No. 337-TA-252, slip op. at 61-63 (emphasis 
added).5 

With respect to the Adamo/Dodge shear delivered to United Scrap, the 
ALJ made the following findings: 


[A signed letter from Roy LaBounty to Jerry Fisher, then co-owner 
of United Scrap, ] offers the Adamo Dodge shears, refers to a picture 
of the shear, warranties the shear as new, although it had been 
used, and quotes a price and payment terms for the shear. The let- 
ter affirmatively represents that “the MSD Shears * * * we have on 
hand * * * [have] proven to be very successful in cutting rebar, ca- 
bles, pipes, angles and beams.” No indication is given in this letter, 
or from the recounted conversations between Roy LaBounty and 
United Scrap’s Fisher, and then with Dellinger [Scrap’s general 
manager], that the shear was experimental, confidential, still in de- 
velopment, or unproven. * * * The [ALJ] determines that the 
transaction between LaBounty and United Scrap shows that the 
purchase of the shear was contingent on United Scrap’s satisfac- 
tion with the shear’s ability to cut aluminum wrap beams, a specific 
type of large pipe. 


5 Citations to the ALJ’s numbered findings of fact have been omitted throughout this quotation. 
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[Following two months of use,] United Scrap made its decision 
that it was unsatisfactory for [its] operation * * *. The shear did not 
have good production in cutting the aluminum wrap beams for 
which United Scrap had wanted the shears, as occasionally the alu- 
minum would get stuck and jammed between the tines and the 
jammed aluminum scrap would have to be melted out, an expensive 
operation. [However, the] shear was satisfactory in cutting steel 
angles and channels * * *. 


Id. at 64-65. 

With respect to the use of the Ace shear at the Ace Demolition plant in 
Pennsylvania, the ALJ made the following findings which establish that 
LaBounty’s activities were commercial: 


Ace Demolition’s Gross [co-owner] testified that he was not told by 
LaBounty that the delivered shear was experimental, or that it 
might not work. Inventor Roy LaBounty’s letter of July 30, 1980 to 
Gross stated that the shear had been tested. There is no evidence of 
any LaBounty statement to Ace Demolition that the shear would be 
evaluated for further development and possible changes by 
LaBounty, or that its operation was subject to doubt or evaluation 
by LaBounty. No specific types of reporting was asked of Ace Demo- 
lition before the shear was delivered to Ace Demolition. 


* * * * * * * 


The Ace Demolition shear * * * was accessible to public view at [Ace 


Demolition’s] yard, and was viewed by LaBounty’s competitor 


Ramun, and at least one of LaBounty’s prospective customers. * * * 


No restriction concerning confidentiality or public access was im- 
posed on Ace Demolition by LaBounty. There is no evidence that 
the Ace Demolition shear was inoperable or subject to fundamental 
operation defects. The [ALJ] determines that the fact that the shear 
was not found satisfactory for Ace Demolition’s commercial pur- 
poses does not establish that the shear was fundamentally inoper- 
able _ prevent its use as a shear attachment for shearing scrap 
metal. 


Id. at 54-56 (footnote omitted). 

Lastly, regarding the use of the Ace shear at Laro Coal, commerciali- 
zation of the device, as well as the public nature of the use with respect to 
others in the industry, is supported by the evidence, as follows: 


Aletter dated July 13, 1981 from Kuhlman [a shear dealer] to Roy 
LaBounty confirmed their agreement on a shear. * * * The com- 
plete cost of the shear attachment was stated to be $28,000 * * *. 
Consistent with the principal concern involving the customer’s sat- 
isfaction with the shear’s output, the letter rental purchase agree- 
ment and corresponding LaBounty invoice for the MSD shear 
provided for a three month term of rental. * * * The shear encoun- 
tered a problem with scrap going between the outer tines jamming 
on its first day of operation at Laro Coal, causing some down (non- 
working) time of the machine and lost production time for the 
shear. The problem was noticed right away by [Roy LaBounty and 
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Kuhlman, as well as] Goodstein [of Laro] who was unhappy with 
the downtime. * * * Despite the technical problem being apparent 
immediately, the shear was continued in use at Laro Coal in the 
same general operation on its scrap pile and made production for 
Laro Coal in shearing that pile for an extended length of time until 
[it was redesigned] * * *. While the shear was at Laro Coal’s yard 
and before it was redesigned, LaBounty sent pictures of it to another 
prospective customer and stated that the shear was effective and 
available for viewing by the prospective customer at Laro Coals 
yard. 


Id. at 56-58 (emphasis added). 

Clearly, LaBounty’s offers to sell and sales of each device on their face 
were ordinary commercial-type transactions. The customers were not 
told the devices were experimental, kept no records, did not keep the de- 
vices secret, and made them available for viewing by others in the indus- 
try. LaBounty, nevertheless, argues that, because the customers were 
given a money-back guarantee if they were dissatisfied, their use was ex- 
perimental. However, a money-back guarantee is a typical commercial 
sales provision and does not establish an experimental relationship be- 
tween the parties. 

Similarly, that the Ace and Adamo/Dodge shears performed unsatis- 
factorily for the users’ particular need and eventually were returned 
does not mandate the conclusion of no on-sale bar. Instead, the ITC’s 
determination seems inescapable that the “testing” of LaBounty’s 
shears by Ace Demolition, John Adamo, Laro Coal, and United Scrap 
was for the benefit of the customers, who wanted to determine whether 
to purchase one of LaBounty’s shears, and did not constitute experi- 
mental use for the benefit of the inventor. It is well settled that “testing” 
of a device to determine suitability for a customer’s particular (un- 
claimed) need is not experimental use which negates commercialization 
by the inventor. See In re Theis, 610 F.2d 786, 792-93, 204 USPQ 188, 
193-94 (CCPA 1979). Finally, that LaBounty needed to test its device in 
the facilities of others (which were not shielded from the public) is irrele- 
vant where LaBounty set up no testing arrangement. Cf. Harrington, 
815 F.2d at 1481, 2 USPQ2d at 1366 (need to test agricultural equip- 
ment in field created no genuine issue of fact respecting public use bar 
where device was exhibited before journalist under no secrecy arrange- 
ment). 

For the foregoing reasons, we affirm the ITC’s determination that 
LaBounty’s Adamo/Dodge and Ace shears were in “public use and on 
sale” prior to the September 13, 1981 critical date and were prior art. 


B. The On-Sale Devices Are Not Cumulative to Art of Record: 


Patent applicants are required to disclose to the examiner all informa- 
tion “material to the examination of the application.” 37 C.F.R. 
§ 1.56(a) (1991). “[I]nformation is material where there is a substantial 
likelihood that a reasonable examiner would consider it important in de- 
ciding whether to allow the application to issue as a patent.” Id. 
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LaBounty’s second attack on the ALJ’s inequitable conduct determi- 
nation is that the undisclosed on-sale shears would not have been mate- 
rial to the PTO’s allowance of its claims because they disclosed no more 
relevant features than the prior art before the examiner, namely U.S. 
Patent No. 4,188,721 (’721) and the ‘747 patent. 

LaBounty admits that two MS107 shears are prior art, having been 
sold to United Scrap in 1978. The ALJ found that the MSi07 shears 
reached the pinnacle of materiality in that the shears anticipated claims 
7, 10, and 13-15 of the ’ 135 patent, which describe a single—cut shear 
with three blades. LaBounty disputes the ALJ’s finding of anticipation, 
asserting that the MS107 shear delivered to United Scrap had two lower 
shear blades, not one as called for in the ’ 135 patent, and that, in any 
event, the record shows “uncertainty” as to the structure of the MS107 
prior to the critical date. However, the evidence credited by the ALJ am- 
ply supports his finding that in the second MS107 delivered to United 
Scrap only one of the lower blades was a shear blade. 

The ALJ found credible the testimony of Dellinger, United Scrap’s 
General Manager, supported by photographs, who repeatedly stated 
that the MS107 had one lower shear blade and one lower guide blade 
and, hence, that it was a single-cut shear. The ALJ also supported this 
finding through reference to a parts list for the MS107 which indicated 
that the device had one lower shear blade. The ALJ additionally relied 
upon a notation made by Roy LaBounty on a picture of a MS107 shear in 
the course of litigation contemporaneous with prosecution of the ’ 135 
patent application which clearly indicated the MS107 had one lower 
shear blade. Lastly, the ALJ also relied upon the testimony of Dudley’s 
expert, Robert Pond, who described the substantial distance by which 
the guide blade was offset from the shearing blade and established that 
the “guide blade when properly manipulated, can function to receive 
and support a workpiece after severing.” Scrap Shears, Inv. No. 
337-TA-252, slip op. at 84. 

LaBounty points to a depiction of the MS107 shear in an advertise- 
ment which shows the shear in an “upside down” position (two lower 
blades on top, and single upper blade nearer to the ground) and argues 
that, in this “normal” position, it would be impossible for the MS107 to 
receive and support a workpiece. However, this evidence fails to show 
that the ALJ could not rely on Pond’s testimony, which explained that 
the MS107 would receive and support a workpiece when operated right 
side up. As stated by Judge Hand in Dwight & Lloyd Sintering Co. v. 
Greenawalt, 27 F.2d 823, 828 (2d Cir. 1928): 


The use for which the [anticipatory] apparatus was intended is ir- 
relevant, if it could be employed without change for the purposes of 
the patent; the statute authorizes the patenting of machines, not of 
their uses. So far as we can see, the disclosed apparatus could be 
used for “sintering” without any change whatever, except to re- 
verse the fans, a matter of operation. 
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That principle applies here, as substantial evidence supports the ALJ’s 
finding that the MS107 could receive and support a workpiece without 
any change in the structure of the shear. 

With respect to the Ace and Adamo/Dodge shears, the ALJ cited testi- 
mony by Roy LaBounty, the inventor of the’ 135 patent, and found that, 
while the shears double cut some work pieces and occasionally were sub- 
ject to jamming problems, both devices “were designed to single cut 
workpieces, and did actually single cut * * * workpieces, depending on 
their size * * *.” Scrap Shears, Inv. No. 337-TA-252, slip op. at 67. Fur- 
thermore, the ALJ found the entire length of the Adamo/Dodge shear’s 
guide blade was offset and that the inner portion was substantially off- 
set below the shearing blade. Regardless of whether these offsets actu- 
ally allowed the two shears to receive and support a workpiece during a 
cutting operation, the evidence fully supports the ALJ’s finding that the 
structure of the two shears was far closer to that called for in the ’ 135 
patent than the prior art cited to the examiner by LaBounty. 

In contrast, the ‘721 and ‘747 patents cited to the examiner by 
LaBounty are significantly different. The “721 patent describes a two- 
bladed shear, not a three-bladed shear. The ‘747 patent discloses a three 
blade device whose two lower shearing blades are slightly offset in order 
to minimize the power necessary for its designed double-cutting opera- 
tion. Neither the ‘747 nor the ‘721 patents discloses a structure with a 
recessed guide blade, much less a guide blade which can perform the re- 
ceive and support function. Clearly, the undisclosed shears have “more 
relevant features” than the ‘721 and ‘747 patents which LaBounty cited 
to the examiner. Thus, these three undisclosed shears were not cumula- 
tive of the references before the examiner. All are material undisclosed 
prior art. 


C. Intent: 

In addition to the materiality of the undisclosed information, a chal- 
lenger of a patent must, to establish that the patentee acted inequitably, 
demonstrate that the patentee intended to mislead or deceive the PTO. 
Direct proof of wrongful intent is rarely available but may be inferred 
from clear and convincing evidence of the surrounding circumstances. 
Halliburton Co. v. Schlumberger Tech., 925 F.2d 1435, 1442, 17 
USPQ2d 1834, 1841 (Fed. Cir. 1991); Merck & Co. v. Danbury Pharma- 
cal Inc., 873 F.2d 1418, 1422, 10 USPQ2d 1682, 1686 (Fed. Cir. 1989); 
Burlington Indus. v. Dayco Corp., 849 F.2d 1418, 1421, 7 USPQ2d 1158, 
1160 (Fed. Cir. 1988). The ALJ expressly recognized these principles 
and found clear and convincing evidence of a culpable lack of candor on 
the basis of misleading arguments made to the PTO for allowance of the 
claims coupled with the withholding of contemporaneously known prior 
art which was highly pertinent to the prosecution of the patent applica- 
tion. Scrap Shears, Inv. No. 337-TA-252, slip op. at 102. 

During prosecution, LaBounty focused on the “receive and support” 
feature of its invention to overcome a rejection based on the ‘747 patent, 
arguing that the absence of this feature distinguished the reference and 
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made the invention patentable. In fact, the “receive and support” fea- 
ture is a feature of the undisclosed MS107 which LaBounty admits is 
prior art. The “receive and support” feature was also found to be in the 
undisclosed Adamo/Dodge Shears which LaBounty had made and 
placed on sale years before it made the argument to the PTO. Id. at 
74-75. Had LaBounty’s own prior art devices been disclosed to the PTO, 
the conclusion is inescapable that the prosecution would not have fo- 
cused merely on the ‘747 patent which did not have the critical “receive 
and support” feature. Thus, the evidence amply supports an inference 
that LaBounty acted with culpable intent to mislead or deceive the PTO 
by withholding its own known prior art devices and by making an argu- 
ment for patentability which could not have been made had the art been 
disclosed. Fox Indus. v. Structural Preservation Sys., 922 F.2d 801, 17 
USPQ2d 1579 (Fed. Cir. 1990) (inequitable conduct based on inventor’s 
failure to disclose its own advertising brochure). 

LaBounty argues, nevertheless, that the ALJ’s finding should be set 
aside because the issues respecting experimental use of the Adamo/ 
Dodge and Ace shears were “close” and, therefore, Roy LaBounty and 
his attorney could reasonably have decided these devices did not have to 
be disclosed. On the contrary, that makes it all the more necessary that 
the devices should have been disclosed to the examiner. Close cases 
should be resolved by disclosure, not unilaterally by the applicant. 
LaBounty’s further argument that the MS107 is cumulative prior art 
because it is substantially disclosed in the ‘747 patent would be true only 


if one overlooks the “receive and support” structure in the MS107 shear, 
structure which is not present in the cited reference. MS107 could not 
possibly be cumulative with respect to a feature not found in any dis- 
closed prior art. 

Moreover, the ALJ found the testimony of Roy LaBounty and his at- 
torney was not “significant or persuasive.” In FMC Corp., we stated 
that: 


No single factor or combination of factors can be said always to re- 
quire an inference of intent to mislead; yet a patentee facing a high 
level of materiality and clear proof that it knew or should have 
known of that materiality, can expect to find it difficult to establish 
“subjective good faith” sufficient to prevent the drawing of an infer- 
ence of intent to mislead. A mere denial of intent to mislead (which 
would defeat every effort to establish inequitable conduct) will not 
suffice in such circumstances. 


835 F.2d at 1416, 5 USPQ2d at 1116. LaBounty has presented us with no 
basis to overturn on this record the ALJ’s evaluation of the credibility of 
LaBounty’s witnesses. 

Accordingly, under all of the circumstances here, we hold that the 
ALJ’s finding of intent is supported by substantial evidence. 
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III 


CONCLUSION 


For the foregoing reasons, because the ’135 patent is unenforceable 
due to LaBounty’s inequitable conduct during the patent’s prosecution, 
we affirm the ITC’s determination that no violation of section 1337 oc- 
curred. 


AFFIRMED 


ANDERSEN CONSULTING, APPELLANT Vv. UNITED STATES, APPELLEE, AND 
COMPUTER SCIENCES CorP., INTERVENOR 


Appeal No. 91-1237 
(Decided March 17, 1992) 


William A. Bradford, Jr., Hogan & Hartson, of Washington, D.C., argued for appellant. 
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Appealed from: General Services Administration, Board of Contract 
Appeals. 

Before Mayer, Circuit Judge, FRIEDMAN, Senior Circuit Judge, and 
LourRIE, Circuit Judge. 


Mayer, Circuit Judge. 

Andersen Consulting appeals the decision of the General Services Ad- 
ministration Board of Contract Appeals denying its protest of an award 
by the Department of Treasury to Computer Sciences Corporation for 
the development of an automatic data processing system. GSBCA No. 
10833-P, 91-1 B.C.A. (CCH) paragraph 23,474 (1990). We affirm. 


BACKGROUND 


Through the Financial Management Service (FMS), the Treasury De- 
partment issued solicitation RFP—FMS-89-0005 on March 15, 1989. 
FMS is the arm of Treasury responsible for processing the federal gov- 
ernment’s financial transactions and, in this role, it manages a daily 
cash flow that averages $7 billion. The solicitation was part of FMS’s 
System 90 project aimed at upgrading and replacing its current com- 
puter capabilities. Specifically, the request for proposal (RFP) sought to 
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acquire hardware, software, operations support, and software develop- 
ment of a new Payments, Claims, and Enhanced Reconciliation system 
(PACER). 

The relevant provisions of the RFP were as follows. Before submitting 
their initial proposals, all bidders were required to run their hardware 
and software through an unwitnessed performance benchmark simu- 
lating FMS’s workload. The results were to be submitted with their pro- 
posals. The hardware and software used in the benchmark were 
required to be identical to those listed in the initial proposal. The bid- 
ders would resubmit their benchmark results with their best and final 
offers (BAFOs) as long as there were no changes in the proposed soft- 
ware between the initial proposal and the BAFO. If the bidders wanted 
to offer different software in their BAFO, they would have to run an- 
other benchmark. When FMS selected an apparent awardee after the 
BAF Os were in hand, the apparent awardee would be required to rerun 
the benchmark with government witnesses to validate the results of the 
first one. 

The RFP permitted bidders to propose either new or reconditioned 
hardware as long as the reconditioned equipment performed and car- 
ried the same warrantee as if it were new. The RFP required that the 
most current releases of software be proposed and that all software be 
commercially available as of the date of submission of BAFOs. The RFP 
defined commercial availability as: 


Hardware and software products that: 1) are available for sale and 
delivery to Government and commercial customers as of the date of 
submission of Best and Final Offers (BAFOs), 2) require no further 
development, and 3) have been fully tested and demonstrated in 
the commercial or Government marketplace to meet the require- 
ments of this solicitation. 


Lastly, the proposals were to be GOSIP compliant. This required that a 
Communications Interface Solution (CIS) be proposed which would pro- 
vide interconnectivity with Government Open Systems Interconnec- 
tion Profile (GOSIP) compliant networks. In this way, the new System 
90 would be able to interact with other computer systems. At a mini- 
mum, to be GOSIP compliant the proposed software was required to 
“support” File Transfer Access Management (FTAM) protocol, X.400 (a 
messaging protocol), and Virtual Terminal Protocol (VTP). 

The solicitation stated that the award would be granted to “the offeror 
whose overall proposal offers the greatest value and most advantages to 
the Government.” The technical proposals would be point scored and al- 
though the scores were to be given greater weight than cost, as they ap- 
proached equality, cost would become a more discriminating factor. 
Three companies bid: Andersen Consulting, Computer Sciences Corpo- 
ration (CSC), and Grumman Data Systems. CSC’s technical scores 
ranked slightly above Andersen’s and slightly below Grumman’s, but 
CSC’s evaluated price was substantially lower than either Andersen’s or 
Grumman’s. Because of the significant disparity in prices, FMS hired 
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Cincinnati Bell Information Systems to independently analyze CSC’s 
cost estimate. Both Cincinnati Bell and FMS concluded that the savings 
resulted from CSC proposing the use of reconditioned, rather than new, 
hardware. Andersen proposed only new hardware. FMS awarded the 
contract to CSC. 

On appeal to the board, Andersen alleged that FMS’s discussions with 
it were defective because FMS did not inform it of “points of weakness” 
in its proposal; FMS engaged in improper post-BAFO discussions with 
CSC: FMS’s price realism analysis of CSC’s BAFO was faulty; four soft- 
ware products offered by CSC were not in fact “commercially available” 
at the time BAFOs were submitted; requirements for GOSIP compli- 
ance were not met by CSC; and both of CSC’s benchmarks were defec- 
tive. From these allegations, the board found three errors in the 
procurement: (i) at the time FMS awarded the contract, it believed the 
software product CA—Datacom/PC to be commercially available, when 
in fact it was not; (2) FMS did not require CSC to run a second unwit- 
nessed benchmark even though its proposal changed between the initial 
proposals and its BAFO; and (3) prior to the government-witnessed 
benchmark, CSC had not prepared the capability to upload the software 
product Ideal/Escort to the mainframe code. 91-1 B.C.A. (CCH) at 
117,759. 

On the first error, the board stated that CA-Datacom/PC met two of 
the three tests for commercial availability, that CA-Datacom/PC was a 
very small part of the contract, and that Andersen had not alleged any 
problems with the software or that it would have faired better if it also 
had been permitted to introduce software not commercially available. 
Second, “the fact that CSC did not rerun the unwitnessed benchmark 
has been sapped of most significance by the fact that the firm ran a Gov- 
ernment-witnessed benchmark with precisely the same configuration 
of hardware and software that should have been benchmarked previ- 
ously.” Id. Third, the uploading utility for Ideal/Escort could likely be 
developed in a “man-day or less” and therefore was insignificant. Id. at 
117,760. Before deciding whether to grant the protest, the board cau- 
tioned, “Any good lawyer can pick lint off any Government procure- 
ment, pundits say. We will not set aside an award, even if violations of 
law are found, unless those violations have some significance.” Id. at 
117,759. It concluded that the errors just discussed were “simply de 
minimis violations of law” and therefore the protest was denied. Jd. An- 
dersen appeals. 


DISCUSSION 


Andersen invites us to hold as a matter of law that upon finding any 
errors in a procurement, no matter how minor, the board is bound to 
grant a protest. We decline. Andersen also requests that we reverse the 
board’s findings that no improper post-BAFO discussions with CSC oc- 
curred, that CSC proposed Ideal/Escort as well as Ideal/PC in its BAFO, 
that CSC’s proposal was GOSIP compliant, and that the price realism 
analysis was proper. We affirm the board’s findings on these issues. 
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Lastly, Andersen accuses the board of “second guessing” the agency in 
direct violation of our proscription in Data General Corp. v. United 
States, 915 F.2d 1544, 1552 (Fed. Cir. 1990). We think the board did just 
the opposite. We review the board’s conclusions of law de novo, but defer 
to its findings of fact unless unsupported by substantial evidence. 41 
U.S.C. § 609(b) (1988); United States v. DeKonty Corp., 922 F.2d 826, 
827 (Fed. Cir. 1991). The board’s interpretations of the applicable regu- 
lations deserve some deference because it has expertise in this area 
from daily exposure. SMS Data Prods. Group, Inc. v. United States, 900 
F.2d 1553, 1555 (Fed. Cir. 1990). 


I 


The Competition in Contracting Act of 1984 (CICA), which governs 
this case, states: 


If the board determines that a challenged agency action violates a 
statute or regulation or the conditions of any delegation of procure- 
ment authority issued pursuant to this section, the board may sus- 
pend, revoke, or revise the procurement authority of the 
Administrator or the Administrator’s delegation of procurement 
authority applicable to the challenged procurement. 


40 U.S.C. § 759(f)(5)(B) (1988) (emphasis added). The use of the permis- 
sive “may” instead of the mandatory “shall,” authorizes the board to 
employ its discretion in determining how to handle errors in procure- 
ment. Furthermore, “[iJn making a decision on the merits of protests 
brought under this section, the board shall accord due weight to the poli- 
cies of this section and the goals of economic and efficient procurement 
set forth in this section.” Id. § 759(f)(5)(A). From this it follows that the 
board must consider the significance of errors in procurement when de- 
ciding whether to grant a protest because overturning awards on de 
minimis errors wastes resources and time, and is needlessly disruptive 
of procurement activities and governmental programs and operations. 

Andersen directs us to the first board decision under the CICA, Lanier 
Business Prods., Inc., GSBCA No. 7702-P, 85-2 B.C.A. (CCH) para- 
graph 18,033 (1985), to support its contention that every error requires 
that a protest be granted. Aside from the fact that Lanier is not binding 
on us, Andersen reads the case incorrectly. The board first noted the 
“broad discretion” granted it by the CICA when it finds errors in pro- 
curement to “suspend, revoke, or revise the procurement authority.” Id. 
at 90,496 (quoting 40 U.S.C. § 759(h)(5)(B), since redesignated 
§ 759(f)(5)(B)). Andersen correctly quotes the board as stating that 
“[(a]ll that is required here, is a showing of a violation,” but the board 
qualified this broad statement by saying, “Ifa violation is shown, we will 
exercise our own discretion in ordering the relief authorized by the 
CICA.” Id. Contrary to Andersen’s interpretation that these statements 
read together require the board to grant a protest for any violation, and 
then to exercise its discretion in fashioning a remedy, we read the CICA 
and Lanier as authorizing the board to use its discretion in deciding 
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whether to grant a protest or not. If Lanier can be read otherwise, it will 
have to give way. 

Here, the preparation of CSC’s BAFO certainly was not a model. But, 
we agree with the board that the errors it contained do not support An- 
dersen’s protest. We have no quarrel with the board’s discussion of the 
three errors and its determination that they were de minimis. CD- 
Datacom/PC was a tiny part of the contract and was very close to becom- 
ing commercially available; CSC executed the government-witnessed 
benchmark with all proposed software even though it did not execute a 
second pre-BAFO benchmark; and the uploading facility for Ideal/Es- 
cort may be prepared in less than one man-day. Therefore, we affirm the 
board’s decision that Andersen’s protest over the de minimis errors 
should be denied. 

This is not a new principle. In SMS Data Prods. Group, Inc., 900 F.2d 
at 1557, we held that mathematical imbalance is insufficient to disqual- 
ify a bid; the bid must be materially imbalanced to be rejected. “It is not 
every bid deviation or error which automatically compels a bid rejec- 
tion.” Excavation Constr., Inc. v. United States, 494 F.2d 1289, 1293 (Ct. 
Cl. 1974). In the related matter of the recovery of bid proposal costs, ad- 
mittedly reviewed under the more lenient arbitrary and capricious stan- 
dard, “if one thing is plain in this area it is that not every irregularity, no 
matter how small or immaterial, gives rise to the right to be compen- 
sated for the expense of undertaking the bidding process.” Keco Indus., 
Inc. v. United States, 492 F.2d 1200, 1203 (Ct. Cl. 1974); see also Bur- 
roughs Corp. v. United States, 617 F.2d 590, 600 (Ct. Cl. 1980). 


Il 


A 


Andersen contends that FMS engaged CSC in improper discussions 
after the contractors submitted their BAFOs. Pursuant to the RFP, the 
offeror selected to perform the government-witnessed benchmark, the 
apparent awardee, had to certify that the software to be used in the 
benchmark was the same as that proposed in their BAFO. At CSC’s gov- 
ernment-witnessed benchmark, FMS discovered discrepancies between 
CSC’s benchmark software certification (the software actually to be run 
in the government-witnessed benchmark) and the software inventory 
list submitted with its BAFO. The lists contained different versions or 
releases of software products and also conflicted on whether Ideal/Es- 
cort (benchmark certification) or Ideal/PC (BAFO inventory) was actu- 
ally proposed. When FMS asked about the discrepancies, CSC explained 
that the errors were clerical and that the benchmark certification was 
correct. 

The board agreed that CSC’s errors in preparing the BAFO list were 
clerical. This determination is critical, for under FAR § 15.607(c), cleri- 
cal mistakes in a BAFO may be corrected without reopening negotia- 
tions. FAR § 15.607(C)(3) states: 
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If an offeror requests permission to correct a mistake in its pro- 
posal, the agency head (or a designee not below the level of chief of 
the contracting office) may make a written determination permit- 
ting the correction; provided, that (i) both the existence of the mis- 
take and the proposal actually intended are established by clear and 
convincing evidence from the solicitation and the proposal; and (ii) 
legal review is obtained before making the determination. 
Further, FAR § 15.607(c)(5) clarifies that if “correction of the mistake 
requires reference to documents, worksheets, or other data outside the 
solicitation and proposal in order to establish the existence of the mis- 
take, the proposal intended, or both, the mistake may be corrected only 
through discussions under 15.610.” 

The board’s finding on the nature of CSC’s errors is supported by sub- 
stantial evidence. FMS was able to recognize the errors because of the 
personal knowledge of their evaluators,1 by reference to the benchmark 
certification (part of the proposal), or by the solicitation requirement 
that the most current software releases be provided. Further, the entire 
FMS team present at the benchmark, the contracting officer, the FMS 
technical team, the Director of FMS’ procurement division and an attor- 
ney from FMS’ Office of Chief Counsel, was confident that the software 
being run on the witnessed benchmark was the software actually being 
proposed. It was not in the government’s best interest to reopen discus- 
sions under 48 C.F.R. § 15.611(c). See SMS Data Prods. Group, Inc. v. 
Austin, 940 F.2d 1514, 1518 (Fed. Cir. 1991). 


B 


CSC’s initial proposal offered Ideal/Escort, a software product de- 
signed to meet the solicitation’s fourth generation language facilities. 
Ideal/PC is a software program, similar to, but more advanced than, 
Ideal/Escort. At the time CSC submitted its BAFO, Ideal/Escort was 
commercially available but Ideal/PC was not; therefore, if CSC had pro- 
posed Ideal/PC, it would have violated the commercial availability re- 
quirement. In its BAFO, CSC intended to propose Ideal/PC instead of 
Ideal/Escort, and to this end it meant to delete all references to Ideal/Es- 
cort from its BAFO. But many of the references to Ideal/Escort did not 
get changed. CSC also did not remove the Ideal/Escort technical litera- 
ture from the BAFO. From the mix of references, the FMS evaluator de- 
termined that Ideal/Escort was being offered instead of Ideal/PC. At the 
benchmark, FMS asked why Ideal/PC was listed in the BAFO software 
list, while Ideal/Escort was listed in the benchmark certification. CSC 
responded that the benchmark would be run with Ideal/Escort and that 
Ideal/PC would later be provided free of charge. 

The board found that CSC offered Ideal/Escort as well as Ideal/PC in 
its BAFO, even though it intended to offer only Ideal/PC. The board rea- 
soned that “proposals must be evaluated on the basis of what they con- 


1 Andersen urges that under FAR § 15.607(C)(5) the Treasury officials should not be allowed to use their personal 
knowledge in determining whether there are clerical errors in a BAFO. We agree with CSC that this is nonsensical be- 
cause it would, for example, require computer experts to forget their expertise when evaluating a proposal. 
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tain, not what their authors intended that they contain.” 91-1 B.C.A. 
(CCH) at 117,757. We agree; the “subjective unexpressed intent of one 
of the parties” to a contract is irrelevant. ITT Arctic Servs., Inc. v. 
United States, 524 F.2d 680, 684 (Ct. Cl. 1975) (citing Dana Corp. v. 
United States, 470 F.2d 1032, 1041 (Ct. Cl. 1972)). It is ironic that CSC’s 
errors in preparation have favorable consequences, but we affirm the 
board’s finding that Ideal/Escort was proposed because it is supported 
by substantial evidence. 


C 


While CSC did not offer FTAM, X.400 or VTP in its BAFO, it did offer 
a platform that would interact with any of these protocols. Andersen ar- 
gues this was insufficient to meet the GOSIP compliant requirement 
that FTAM, X.400 and VTP must be “supported.” According to Ander- 
sen, “support” means “provide” so CSC had to offer these protocols in its 
BAFO. The board said that the plain meaning of “support” is not that 
CSC had to provide the functions, only that the proposed software had to 
“work with” the functions. Both CSC and Andersen provided expert tes- 
timony on their respective interpretations of “support.” A FMS systems 
integrator also testified in support of CSC’s interpretation. The board’s 
interpretation is also supported by general contract law requiring terms 
in a contract to be given their “ordinary and commonly accepted mean- 
ing,” without a “twisted or strained out of context analysis.” ITT Arctic 
Servs., 524 F.2d at 684 (citing Hol-Gar Manufacturing Corp. v. United 
States, 351 F.2d 972, 976 (Ct. Cl. 1965)). We have no reason to quarrel 
with the meaning of “support” imputed by the board. 


D 


The board found that a substantial amount of the price difference be- 
tween CSC’s and Andersen’s BAFO’s resulted from CSC’s proposal of 
reconditioned equipment. It also found that even if Andersen was cor- 
rect about every other one of its allegations of faulty price analysis,2 
CSC’s price would still be lower than Andersen’s. These findings are 
sufficient to support the price realism analysis performed by FMS. We 
reject the notion that the board had to conduct an independent analysis. 


Ill 


Finally, Andersen says this case is analogous to Data General Corp. v. 
United States, 915 F.2d 1544. There the government issued a solicita- 
tion for automated data processing equipment, the goal of which was to 
improve existing data processing systems located in more than 200 of- 
fices throughout the United States. Since the needs of the individual of- 
fices varied widely, the solicitation stressed that the proposals were 
required to leave enough flexibility to custom-configure each individual 
system. The contracting officer disqualified SMS Data Products Group, 


2 Andersen alleged that CSC discounted its software products in years 6-10 on the assumption that they would not be 
purchased; that CSC proposed that IBM would provide its catastrophic backup services while pricing the services at the 
cost of providing them in-house; that CSC offered equipment maintenance in the outyears at below cost; and that CSC 
did not include the cost of warranting the reconditioned equipment it proposed. 
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Inc. (SMS) because its proposal violated the solicitation requirements 
that all software be licensed for all processors and that the software be 
licensed by the number of processors (not users) per system. Jd. at 1546. 
SMS protested its disqualification to the board. 

Based on what it determined were the agency’s “true needs,” the 
board found SMS’s proposal to be technically compliant and granted the 
protest. We reversed, holding that the board’s independent analysis of 
needs is both irrelevant and illegal and that the board must give terms in 
a solicitation or proposal their “plain and unambiguous meaning.” Id. at 
1551. We said that “the board has no warrant to question the agency’s 
judgment or to revise its delegation of procurement authority to ensure 
that the agency’s assessment of its ‘true’ needs is in harmony with the 
board’s. The board has neither the authority nor the expertise to 
second-guess the agency.” Jd. at 1552. In contrast, here the board de- 
ferred to FMS’s analysis of its needs. 

Andersen counters that the board must adhere to the agency’s assess- 
ment of its needs not only when it awards the contract, but also when it 
issues the solicitation. By denying the protest over de minimis errors, 
the board has reinterpreted the solicitation. We do not think so. De min- 
imis errors are those that are so insignificant when considered against 
the solicitation as a whole that they can safely be ignored and the main 
purposes of the contemplated contract will not be affected if they are. 
That is the case here. 


CONCLUSION 


Accordingly, the decision of the board is affirmed. 
AFFIRMED 


TRIAX-PACIFIC, A JOINT VENTURE, APPELLANT UV. 
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LouriE, Circuit Judge. 
Triax-Pacific appeals from the January 9, 1991, decision of the Armed 
Services Board of Contract Appeals, ASBCA No. 36353, 912 B.C.A. 
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(CCH) paragraph 23,724, denying Triax’s claim for delay and additional 
costs associated with a contract to renovate family housing quarters. Be- 
cause the Board correctly found that the contract delay was the fault of 
Triax, we affirm. 


BACKGROUND 


On March 31, 1986, Triax was awarded a contract to perform im- 
provements to family housing quarters at Fort Lee, Virginia. The work 
under the contract was divided into three phases, designated as Phase I, 
Phase II, and Phase III. Triax was required to commence work within 10 
calendar days after receiving a notice to proceed; that requirement ex- 
isted for each phase. The notice to proceed on Phase II was to be issued 
within 60 days after the notice to proceed on Phase I. 

Earlier, Triax had been awarded another contract to perform sub- 
stantially the same improvements on other units of the family housing 
quarters. Triax was 60 days late in completing performance on this ear- 
lier contract and was assessed $33,335 in liquidated damages. Triax’s 
late performance on this earlier contract, as described by the Board, had 
“the effect of reducing the number of housing units available for occu- 
pancy” during Triax’s performance on the second contract. 

Shortly after Triax received notice to proceed on Phase I, the govern- 
ment told Triax that its late performance on the earlier contract might 
result in delaying the notice to proceed on Phase II of the second con- 
tract. Consequently, the notice to proceed on Phase II was not issued un- 
til 53 days after the August 8, 1986 deadline. 

Triax submitted a certified claim for additional costs due to the delay. 
Upon denial of its claim by the contracting officer, Triax sought review 
by the Board. The Board found that the government’s delay in issuing 
the notice to proceed on Phase II of the second contract was due to 
Triax’s late performance on the earlier contract. Consequently, the 
Board determined that Triax’s additional costs could not be recovered 
under the provisions of the second contract, specifically the Changes 
and Suspension of Work clauses, and that Triax’s claim was not remedi- 
able under a breach of contract claim. 

The Changes clause states that 


The Contracting Officer may * * * make changes in the work within 
the general scope of the contract. If any change under ‘his clause 
causes an increase or decrease in the Contractor’s cost of, or the 
time required for, the performance of any part of the work under 
this contract * * * the Contracting Officer shall make an equitable 
adjustment. 


48 C.F.R. § 52.243-4 (1990). 
The Suspension of Work clause provides that 


If the performance of all or any part of the work is, for an unreason- 
able period of time * * * delayed * * * by the Contracting Officer’s 
failure to act within the time specified in this contract * * *, an ad- 
justment shall be made for any increase in the cost of performance 
of this contract. However, no adjustment shall be made under this 
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clause for any * * * delay * * * tothe extent that performance would 
have been so * * * delayed * * * by any other cause. including the 
fault or negligence of the Contractor. 


48 C.F.R § 52.212-12 (1990) (Emphasis added). 


ISSUE 


Whether the Board erred in denying Triax’s claim for the additional 
costs it incurred when Phase II of the contract was delayed? 


DISCUSSION 


Our standard of review is set forth in 41 U.S.C. § 609(b) (1988), as fol- 
lows: 


the decision of the [Board] on any question of law shall not be final 
or conclusive, but the decision on any question of fact shall be final 
and conclusive and shall not be set aside unless the decision is 
fraudulent, or arbitrary, or capricious or so grossly erroneous as to 
necessarily imply bad faith, or if such decision is not supported by 
substantial evidence. 


The Board’s interpretation of a contract is a legal conclusion which we 
review de novo. George Hyman Constr. Co. v. United States, 832 F.2d 
574, 579 (Fed. Cir. 1987). However, the Board’s interpretation is given 
careful consideration, as it has considerable experience and expertise in 
interpreting government contracts. Alvin Ltd. v. United States Postal 
Serv., 816 F.2d 1562, 1564 (Fed. Cir. 1987). In this case, the Board’s in- 


terpretation of the contract was not erroneous. 

Triax argues that the Board’s determination that Triax was not enti- 
tled to recover under a breach of contract claim misconstrued the intent 
of the Contract Disputes Act and the holding of the court in Johnson & 
Sons Erectors Co. v. United States, 231 Ct. Cl. 753, cert. denied, 459 U.S. 
971 (1982). Triax states that since the Board held that it cannot recover 
under the contract, it should be entitled to seek recovery under a breach 
of contract claim. We do not agree. 

In Johnson & Sons, one of our predecessor courts stated that contract 
clauses providing for equitable adjustments remove the contractor’s ob- 
ligation to declare the contract at an end and cease performance in order 
to avoid a waiver and save its rights. Jd. at 757. As a result, claims for 
breach of contract are claims for equitable adjustment. Jd. at 758. 
Therefore, contingencies contemplated by various contract clauses are 
remediable under those clauses of the contract, not as a breach of the 
contract. Jd. at 759. In this case, the Suspension clause contemplates 
equitable adjustments for unreasonable delays in the performance of 
the contract. Therefore, in order for Triax to recover for the govern- 
ment’s delay in issuing the notice to proceed on Phase II, any additional 
costs must be recovered under the Suspension clause. Thus, the Board 
did not err in deciding that Triax’s claim was not remediable under a 
breach of contract claim. 

Triax also argues that its additional costs should be recoverable under 
the Changes clause. Triax states that the Suspension clause cannot be 
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applied when another clause of the contract covers the contingency. 
However, since the late issuance of the notice to proceed resulted in a 
delay of the contract, as opposed to a change in the work to be performed 
in the contract, it is the Suspension clause rather than the Changes 
clause which applies here. 

The Suspension clause states that a contractor will not be entitled to 
an equitable adjustment “to the extent that [the contractor’s] perform- 
ance would have been so * * * delayed * * * by any other cause.” Where 
the provisions of a contract are phrased in clear and unambiguous lan- 
guage, the words of those provisions must be given their plain and ordi- 
nary meaning. George Hyman Constr. Co., 832 F.2d 574 at 579. That is 
the case here. The Suspension clause prevents recovery by Triax be- 
cause the cause of the delay was due to its own performance, albeit per- 
formance on a previous contract. 

Triax argues that preventing it from recovering the additional costs it 
incurred on this contract because of its late performance on the earlier 
contract would provide the government with a windfall, and leave Triax 
unjustly penalized, since it fully compensated the government for the 
cost of the injury for which it was legally responsible on the earlier con- 
tract. However, the “any other cause” provision of the clause is not so 
limited in scope. Merritt-Chapman & Scott Corp. v. United States, 528 
F.2d 1392, 1397 (Ct. Cl. 1976). In Merritt-Chapman, the court stated 
that a contractor is only entitled to recover under the Suspension clause 
when the government’s actions are the sole proximate cause of the con- 
tractor’s additional loss, and the contractor would not have been de- 
layed for any other reason during that period. Jd. Accordingly, we need 
to determine whether “any other cause” would have delayed Triax’s 
performance. 

Triax argues that the Board erred in finding that the government was 
not the sole proximate cause of Triax’s delay in the performance of the 
contract. We do not agree. Although one cause of the resultant delay 
may have been the failure of the government to issue the notice to pro- 
ceed within the contract deadline, another concurrent cause was Triax’s 
late performance on the earlier contract. Pursuant to the contract, dur- 
ing the Phase II construction, the housing units could not be occupied. 
On the day the Phase II notice to proceed should have been issued, some 
families remained in each of the Phase II buildings. Due to Triax’s late 
performance on the earlier contract, these families could not have been 
moved into the Phase I housing units. As a result, Triax could not begin 
performance on these occupied Phase II buildings until Triax completed 
the Phase I housing units. Therefore, the Board did not err in finding 
that Triax’s late performance on the earlier contract was a concurrent 
cause of the delay. Accordingly, under the Suspension clause, Triax is 
prevented from recovering any additional costs it incurred as a result of 
this delay. 

Triax also argues that it has already compensated the government for 
its late performance on the earlier contract and that, ifit cannot obtain a 
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contract adjustment in this case, it will in effect be paying twice for its 
earlier error. We do not accept this argument. Triax is not paying twice 
for its error, even if one considers that failure to obtain delay compensa- 
tion will result in a cost to Triax. Regardless of its having compensated 
the government on the earlier contract, its ability to recover under the 
second is precluded by the plain fact that the delay was due to its own 
fault. The Suspension clause does not limit the meaning of the word 
“fault” to fault under the same contract. Triax’s fault, however ade- 
quately compensated for under the earlier contract, prevents it from re- 
covering from the government for delays in the second contract. 

Moreover, were Triax to prevail, then it is possible that the net result 
of liquidated damages paid by Triax on the earlier contract and an equi- 
table adjustment recovered by Triax here could mean that Triax’s late 
performance on the earlier contract would effectively have had no pen- 
alty. The two recoveries might cancel each other out, a result clearly not 
intended by the contract. 

Triax also argues that the Board’s findings were not supported by 
substantial evidence. Substantial evidence “means such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” United States v. General Electric Corp., 727 F.2d 1567, 1572 
(Fed. Cir. 1984). Applying this standard and having considered Triax’s 
arguments, we conclude that the Board’s findings were supported by 
substantial evidence. 


CONCLUSION 


The Board did not err in denying Triax’s claim for the additional costs 
it incurred when Phase II of the contract was delayed. 


AFFIRMED 
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OPINION 
[Plaintiffs’ motions for summary judgment granted. ] 
(Decided March 5, 1992) 


Sonnenberg, Anderson, O’Donnell & Rodriguez (Steven P. Sonnenberg, Michael A. 
Johnson and Michael J. Spain) for the plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (M. Martha Ries); and Office 
of the Chief Counsel for Import Administration, U.S. Department of Commerce (Pamela 
Green and Maria T. Solomon), of counsel, for the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Jessica Wasserman); and James E. Nelson, Esq., The Gates Rubber Company, of counsel, 
for the intervenor-defendant. 


AQqulLino, Judge: Following the court’s slip op. 90-23, 14 CIT _, 
733 F. Supp. 379 (1990), familiarity with which is presumed, the plain- 
tiffs have filed motions for summary judgment on their remaining as- 
serted causes of action for release of bonds and refund of deposits of 
estimated antidumping duties on imports of power-transmission belts 
from Japan and Singapore entered between February 1 and June 7, 
1989. 


I 


The dates specified are those on which the International Trade Ad- 
ministration, U.S. Department of Commerce (“ITA”) published its Pre- 
liminary Determination of Sales at Less Than Fair Value: Industrial 
Belts and Components and Parts Thereof, Whether Cured or Uncured, 
From Singapore, 54 Fed. Reg. 5,110, and Preliminary Determination of 
Sales at Less Than Fair Value: Industrial Belts and Components and 
Parts Thereof, Whether Cured or Uncured, From Japan, 54 Fed. Reg. 
5,114, and on which the U.S. International Trade Commission (“ITC”) 
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published its final injury determinations at 54 Fed. Reg. 24,430 for those 
products and countries of origin. The antidumping-duty orders which 
ensued state in regard to the covered merchandise: 


Based on the affirmative findings of the Department and the ITC, 
all unliquidated entries * * *, as described in this notice, which 
were entered, or withdrawn from warehouse, for consumption on 
or after February 1, 1989, the date on which the Department pub- 
lished its preliminary affirmative antidumping duty determina- 
tions in the Federal Register, will be liable for the possible 
assessment of antidumping duties. 


54 Fed.Reg. at 25,314 and 25,315 (June 14, 1989). The affirmative de- 
terminations of the ITC, which was comprised of six members, are each 
annotated as follows: 
_ 5Chairman Brunsdale, Vice Chairman Cass, and Commissioner Lodwick dissent- 
ing. 
6 Commissioners Eckes and Newquist determine that an industry in the United 
States is materially injured by reason of the subject imports. Commissioner Rohr de- 
termines that an industry in the United States is threatened with material injury by 
reason of the subject imports. Commissioner Rohr further determines, pursuant to 
19 U.S.C. 1673d(b)(4)(B), that he would not have found material injury but for the 
suspension of liquidation of entries of the merchandise under investigation. 
54 Fed. Reg. at 24,431. Negative injury determinations were reached as 
to synchronous and other belts from Singapore, Commissioners Eckes 
and Newquist dissenting. See id., n. 8. 
The statutory subsection 1673d(b)(4)(B) referred to in note 6 pro- 
vides: 


If the final determination of the Commission is that there is no 
material injury but that there is threat of material injury, then its 
determination shall also include a finding as to whether material 
injury by reason of the imports of the merchandise with respect to 
which the administering authority has made an affirmative deter- 
mination under subsection (a) of this section would have been 
found but for any suspension of liquidation of entries of the mer- 
chandise. 


The finding specified by this paragraph is required for imposition of du- 
ties under 19 U.S.C. § 1673e(b), to wit: 


(1) General rule: 

If the Commission, in its final determination under section 
1673d(b) of this title, finds material i injury or threat of material in- 
jury which, but for ‘the suspension of liquidation under section 
1673b(d)(1) of this title would have led to a finding of material in- 
jury, then entries of the merchandise subject to the antidumping 
duty order, the liquidation of which has been suspended under sec- 
tion 1673b(d)(1) of this title, shall be subject to the imposition of an- 
tidumping duties under section 1673 of this title. 


(2) Special rule: 
If the Commission, in its final determination under section 
1673d(b) of this title, finds threat of material injury, other than 
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threat of material injury described in paragraph (1), or material re- 
tardation of the establishment of an industry in the United States, 
then merchandise subject to an antidumping duty order which is 
entered, or withdrawn from warehouse, for consumption on or af- 
ter the date of publication of notice of an affirmative determination 
of the Commission under section 1673d(b) of this title shall be sub- 
ject to the assessment of antidumping duties under section 1673 of 
this title, and the administering authority shall release any bond or 
other security, and refund any cash deposit made, to secure the pay- 
ment of antidumping duties with respect to entries of the merchan- 
dise entered, or withdrawn from warehouse, for consumption 
before that date.1 


In other words, if the ITC determines that a domestic industry is materi- 
ally injured, or would have been so injured but for suspension of liquida- 
tion, antidumping duties will be imposed from the date of publication of 
an ITA preliminary determination in accordance with the general rule. 
If, however, the Commission determines that a domestic industry is 
threatened with material injury which would not amount to such injury 
itself in the absence of suspension of liquidation, those duties will be im- 
posed only on entries after the date of a final ITC determination, and 
any antidumping-duty bonds or deposits required in accordance with an 
ITA preliminary affirmative determination are released. 


As shown above, three members of the Commission drew negative 


conclusions as to the existence of any material injury caused by the en- 
tries at bar, two found otherwise, and one commissioner determined 
that threat existed but also that he would not have found material injury 
but for the suspension of liquidation. Under the law, those respective 
views added up to affirmative determinations of injury. See 19 U.S.C. 
§ 1677(11), which provides: 


Affirmative determinations by divided Commission: 


If the Commissioners voting * ** are evenly divided as to 
whether the determination should be affirmative or negative, the 
Commission shall be deemed to have made an affirmative determi- 
nation. For the purpose of applying this paragraph when the issue 
before the Commission is to determine whether there is— 


(A) material injury to an industry in the United States, 

(B) threat of material injury to such an industry, 

(C) material retardation of the establishment of an industry 
in the United States, 


1 These rules were enacted to implement article 11 of the Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade which “prohibits collection of antidumping duties on merchandise entered during the 
investigation unless the final determination is that there is a material injury or threat of material injury which, but for 
provisional measures; e.g., suspension of liquidation during the investigation, would have been material injury.” S. 
Rep. No. 249, 96th Cong., 1st Sess. 77 (1979). See also Agreement on Implementation of Article VI of the General Agree- 
ment on Tariffs and Trade, April 12, 1979, art. 10, para. 1,31 U.S.T. 4919, T.L.A.S. No. 9650, 1186 U.N.T.S. 204 (“Provi- 
sional measures shall not be applied unless the authorities concerned judge that they are necessary to prevent injury 
being caused during the period of investigation”). 
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by reason of imports of the merchandise, an affirmative vote on any 
of the issues shall be treated as a vote that the determination should 
be affirmative. 
See generally Industrial Belts from Israel, Italy, Japan, Singapore, 
South Korea, Taiwan, the United Kingdom, and West Germany, USITC 
Pub. 2194 (May 1989). 


II 


The plaintiffs proclaim that the aforesaid “voting pattern has never 
arisen since the statute was enacted in 1980” and that they thus present 
a “novel situation.” Plaintiffs’ Memoranda at 3. They emphasize that 
they 

do not dispute the factual bases for the findings made below by the 
individual Commissioners which resulted in their votes. It is ac- 
cepted * * * that the Commissioners’ findings were supported by 
evidence sufficient to justify the conclusions that they reached and 
are otherwise in accordance with law. Moreover, plaintiffs * * * 
agree that the underlying voting pattern of the Commissioners 
properly constituted an affirmative determination by the ITC. 
Id. at 4 (footnote omitted). Rather, plaintiffs’ disagreement is with the 
ITA’s response to the pattern of ITC views, which they reckon to be, for 
the purposes of section 1673e(b), the equivalent of two affirmative and 
four to the contrary in light of the negative but-for finding: 


* * * Since Commissioner Rohr’s crucial vote includes the finding 
required by statute as to the entries made during the preliminary 
suspension period, and that finding is that the entries should be re- 
leased, the statute requires that they be released immediately and 
not included within the antidumping duty order for possible later 
assessment of antidumping duties. 

Id. at 4-5. 

Clearly, the plaintiffs raise solely an issue of law. Opposing counsel do 
not argue otherwise, hence defendant’s passing criticism that the mo- 
tions at bar should not have been styled as for summary judgment is not 
well-taken. They are properly presented, albeit restricted to the ITA re- 
cord. In any event, the defendant and intervenor-defendant each cite 
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 843-44 (1984), to the effect that agency interpretation of its 
governing statute should be upheld if reasonable, and each relies on 
Metallverken Nederland B.V. v. United States, 13 CIT 1013, 728 F. 
Supp. 730 (1989), as controlling. 

The latter case grew out of an affirmative determination by the ITC 
based on two commissioners’ voting for material injury, one for threat 
and three negative votes. The threat vote, unlike the proceedings 
herein, entailed a finding that material injury would have occurred but 
for the suspension of liquidation —an affirmative but-for finding. The 
Metallverken plaintiffs took the position that equation of those individ- 
ual views with an affirmative determination by the Commission under 
19 U.S.C. § 1677(11) was unconstitutional or, in the alternative, a mis- 
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application of the statute because the commissioners were not in fact 
evenly divided. The court disagreed on both points, but it did order re- 
mand upon “substantial doubt as to whether the [threat] determination 
was flawed by a mistake of fact.” 13 CIT at 1014, 728 F. Supp. at 732. The 
mistake discovered was a reference to September 1987 is opposed to 
February 1988 as the date of suspension of liquidation. The plaintiffs ar- 
gued that this error also undermined the concomitant, affirmative but- 
for finding. However, the court concluded the mistake in that context 
was “harmless”. 13 CIT at 1037, 728 F. Supp. at 748. 

The court recognized that, when an affirmative ITC determination 
consists of a combination of votes for material injury or threat coupled 
with affirmative but-for findings, the statute provides that antidumping 
duties are to be imposed as of the date of suspension of liquidation, 
which, of course, was the scenario before it. And the remand results con- 
firmed that any misapprehension of that date was indeed harmless. See 
Metallverken Nederland B.V. v. United States,14CIT__, 744 F.Supp. 
281, appeal dismissed, No. 90-1526 (Fed. Cir. 1990). Nonetheless, in 
opining beforehand that the error was also harmless as a matter of law, 
the court had contended that the statute and the legislative history are 


silent on how Commerce is to proceed under this scenario in the 
event of a negative “but for” finding. See S. Rep. No. 249, 96th 
Cong., lst Sess. 76-77 * * *. In such a case, Commerce’s practice is 
to disregard the “but for” finding when less than a majority of the 
affirmative votes were based on a finding of threat of material in- 
jury, and to impose antidumping duties from the date of suspension 
of liquidation. 


13 CIT at 1036-37, 728 F. Supp. at 747-48. But the statute, 19 U.S.C. 
§ 1673e(b)(2), supra, states that, in the event of a negative but-for find- 
ing, the ITA 


shall release any bond or other security, and refund any cash de- 
posit made, to secure the payment of antidumping duties with re- 
spect to entries of the merchandise entered, or withdrawn from 
warehouse, for consumption before th[e] date [of publication of an 
affirmative ITC determination]. 


In support of the reference to agency “practice”, the opinion cites the 
antidumping-duty orders now at issue herein, as well as orders sub nom. 
Light-Walled Welded Rectangular Carbon Steel Tubing From Argen- 
tina, 54 Fed. Reg. 22,794 (May 26, 1989), Frozen Concentrated Orange 
Juice From Brazil, 52 Fed. Reg. 16,426 (May 5, 1987), and Certain 
Welded Carbon Steel Pipe and Tube Products from Turkey.2 


251 Fed.Reg. 7,984 (March 7, 1986). The plaintiffs claim that a search for ITC determinations following enactment of 
the Trade Agreements Act of 1979 uncovered only four more with two affirmative votes and at least one no-injury vote. 
See Plaintiffs’ Memoranda at 24 n. 10. A search by this court for additional split votes after issuance of Light-Walled 
Rectangular Pipes and Tubes From Argentina, USITC Pub. 2187 (May 1989), turned up one other determination. Gray 
Portland Cement and Cement Clinker From Japan, USITC Pub. 2376 (April 1991), involved two material-injury deter- 
minations, one threat with affirmative but-for finding, and one negative determination. This outcome was character 


continued 
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In Light-Walled Rectangular Pipes and Tubes from Argentina, 54 
Fed. Reg. 22,635 (May 25, 1989), two ITC members found material in- 
jury, two voted for threat with negative but-for findings and two dis- 
sented, which array resulted in a determination that the domestic 
industry was “materially injured or threatened with material injury” by 
reason of the imports. In the ensuing antidumping-duty order, the ITA 
stated: 

* * * Because the vote of the ITC was evenly divided between find- 
ing material injury and threat of material injury, the Department is 
treating this vote, for purposes of duty assessment, as an affirma- 
tive finding of material injury consistent with section 771(11) of the 
Act (19 U.S.C. 1677 (11)). 
54 Fed. Reg. at 22,794. The same result was reached without explana- 
tion in Countervailing Duty Order; Certain Welded Carbon Steel Pipe 
and Tube Products from Turkey.3 Frozen Concentrated Orange Juice 
From Brazil, USITC Pub. 1970 (April 1987), on the other hand, con- 
sisted of one material-injury determination, two for threat with nega- 
tive but-for findings, and two negative determinations. Duties were 
thus assessed in accordance with the special rule of 19 U.S.C. 
§ 1673e(b)(2), supra. See Antidumping Duty Order; Frozen Concen- 
trated Orange Juice From Brazil, 52 Fed. Reg. 16,426 (May 5, 1987). 

The plaintiffs contend that such results can be explained by a count of 

all of the votes, as well as by a count of just those in the affirmative.4 The 


ITA’s interpretation, however, allegedly involved two steps: 


ized by both the ITC and the ITA as one of material injury. See Antidumping Duty Order and Amendment to Final 
Determination of Sales at Less Than Fair Value: Gray Portland Cement and Clinker From Japan, 56 Fed. Reg. 21,658 
(May 10, 1991). 

The defendant cites, inter alia, Certain Welded Carbon Steel Pipes and Tubes From India, Taiwan, and Turkey, 
USITC Pub. 1839 (April 1986), in which the Commission determined that the domestic industry was materially injured 
or threatened with material injury by reason of imports from India and Turkey. In that proceeding, there were three 
material-injury determinations, one of threat with a negative but-for finding, and two negatives, whereupon the ITA 
characterized the outcome as material injury and applied the general rule. See Antidumping Duty Order; Certain 
Welded Carbon Steel Standard Pipes and Tubes from India, 51 Fed. Reg. 17,384 (May 12, 1986); Antidumping Duty 
Order; Welded Carbon Steel Standard Pipe and Tube Products From Turkey, 51 Fed. Reg. 17,784 (May 15, 1986). Cf. 
Defendant’s Memoranda at 17 n. 16. 

351 Fed. Reg. 7,984 (March 7, 1986). The ITC had determined that an industry in the United States was materially 
injured or threatened with material injury by standard pipes and tubes from Turkey and Thailand based upon the fol- 
lowing votes: two for material injury, two threat and two negative. Certain Welded Carbon Steel Pipes and Tubes from 
Turkey and Thailand, USITC Pub. 1810 (Feb. 1986). The Commission had also determined that other pipes and tubes 
from Turkey were threatening the domestic industry based on three affirmative votes with negative but-for findings 
and three negative determinations. And in Antidumping Duty Order; Light-Walled Welded Rectangular Carbon Steel 
Tubing From Taiwan, 54 Fed. Reg. 12,467 (March 27, 1989), the ITC’s determination, characterized as material injury 
or threat by both the ITA and the Commission, was based on two material-injury determinations, two threat with nega- 
tive but-for findings and two negative votes. See Certain Light-Walled Rectangular Pipes and Tubes From Taiwan, 
USITC Pub. 2169 (March 1989). 

4They refer the court to Jron Construction Castings From Canada, USITC Pub. 1811 (Feb. 1986) (four material-in- 
jury determinations for heavy castings, one of threat with a negative but-for finding and one negative determination — 
reported by the ITC as material injury; and five threat determinations for light castings and one of material injury —re- 
ported as threat); Iron Construction Castings From Brazil, India, and the People’s Republic of China, USITC Pub. 1838 
(April 1986) (four material-injury determinations for heavy castings, one threat with a negative but-for finding, one 
negative determination — reported by the Commission as material injury; and two material-injury determinations for 
light castings and four of threat with negative but-for findings — reported as threat); Certain Cast-Iron Pipe Fittings 
from Brazil, the Republic of Korea, and Taiwan, USITC Pub. 1845 (May 1986) (four material-injury determinations, 
one of threat with a negative but-for finding, and one negative determination — reported by the ITC as material injury). 

In the antidumping-duty order for the Canadian castings, the ITA did not distinguish between heavy and light cast- 
ings, characterized the ITC’s determination as “material injury” and applied the general rule. See 51 Fed. Reg. 7,600 
(March 5, 1986). In the proceedings covering castings from the other countries indicated, the ITA stated that, based 
upon the ITC’s findings, it was applying the special rule as to light castings and the general rule as to heavy. E.g., An- 
tidumping Duty Order; Iron Construction Castings From Brazil, 51 Fed. Reg. 17,220 (May 9, 1986). In Antidumping 
Duty Order: Malleable Cast Iron Pipe Fittings from Brazil, 51 Fed. Reg. 18,640 (May 21, 1986), the ITA, like the ITC, 
characterized the latter’s determination as one of material injury and applied the general rule. 
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In analyzing the final vote of the ITC, Commerce first determines 
whether the Commission as a whole has made an affirmative or a 
negative determination. If Commerce determines that the Com- 
mission has made an affirmative determination, it then analyzes 
the affirmative votes of the Commissioners to determine the appro- 
priate date for the imposition of antidumping duties. 


Defendant’s Memoranda at 15-16 (citation omitted). Further, in order 
to “determine the applicability of either the general or special rule, the 
statute directs Commerce to analyze the affirmative votes of material 
injury, threat of material injury with affirmative ‘but for’ determina- 
tions or threat of material injury coupled with negative ‘but for’ find- 
ings.” Id. at 17. 

If this was the approach, whether based on agency practice or not, the 
court is not persuaded that it led to the proper adherence to 19 U.S.C. 
§ 1673e(b). To be sure, subsection (2) thereof does not refer to a “nega- 
tive” determination; it refers to a “final determination” of the Commis- 
sion. And, while the final determinations in these cases were affirmative 
under section 1677(11), if two of the three commissioners reporting 
negative views had considered the facts as constituting instead threats 
of material injury and then made negative but-for findings, as Commis- 
sioner Rohr did, the special rule of subsection (2) would have been ap- 
plied. Yet, although those three actually reached outright negative 
conclusions, the dictate of section 1673e(b)(1) was apparently followed 
by the ITA—in the face of the fact that a majority of the ITC members 
had found that the domestic industry was not being materially injured, 
and would not have been during the time in question in the absence of 
provisional relief. Inherent in such negative views is the realization that 
antidumping duties will not be imported, just as affirmative views can 
signify imposition of such duties from the date of a preliminary less- 
than-fair-value determination rather than from the date of a final deci- 
sion on material injury. 

The Court of Appeals for the Federal Circuit has stated that “due 
weight” must be given to the “agency’s interpretation of the statute it 
administers, and we accept that interpretation if it is ‘sufficiently rea- 
sonable.” Ipsco, Inc. v. United States, 899 F.2d 1192, 1194-95 (Fed. Cir. 
1990)(citations omitted). On the other hand, a court may not sustain an 
exercise of administrative discretion which distorts statutory purpose 
and meaning. Id. 

In these cases, that purpose and meaning are clear enough to render 
imposition of duties from the date of the ITA’s preliminary determina- 
tion of sales at less than fair value a distortion and not sufficiently rea- 
sonable. See Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade, April 12, 1979, arts. 10, 11 and S. Rep. 
No. 249, 96th Cong., 1st Sess., supra note 1. Hence, the court is con- 
strained to conclude that the provisions of the antidumping-duty orders 
challenged by the plaintiffs were not in accordance with law, and their 
motions for summary judgment must therefore be granted. 
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OPINION 


ReEsTanl, Judge: Plaintiff, an association composed of United States 
producers of gray portland cement and cement clinker with production 


facilities in Arizona, New Mexico, Texas and Florida, challenges the fi- 
nal determination of sales at less than fair value by the United States 
Department of Commerce, International Trade Administration (“ITA” 
or “Commerce”) in Gray Portland Cement and Clinker from Mexico, 55 
Fed. Reg. 29,244 (Dep’t Comm. 1990) (“Final Determination” or “Final 
Det.”). In the determination, ITA concluded that imports of gray port- 
land cement and clinker from Mexico are being, or are likely to be, sold 
in the United States at less than fair value (“LTFV”). Plaintiff, repre- 
senting domestic cement producers, challenges the level of LTFV mar- 
gins. Cemex, S.A. (“Cemex”) and Apasco, S.A. de C.V. (“Apasco”), 
Mexican producers of the subject merchandise, are defendant-inter- 
venors in this action. 


I. BACKGROUND 


In response to a petition filed by plaintiff on behalf of the domestic ce- 
ment industry, ITA initiated an antidumping investigation of imports of 
gray portland cement and cement clinker from Mexico. Gray Portland 
Cement and Clinker from Mexico, 54 Fed. Reg. 43,190 (Dep’t Comm. 
1989). 

On April 12, 1990, by notice published in the Federal Register, ITA 
issued a preliminary affirmative determination of sales at less than fair 
value. Gray Portland Cement and Clinker from Mexico, 55 Fed. Reg. 
13,817 (Dep’t Comm. 1990). Following verification of the questionnaire 
responses, ITA published its final affirmative determination of sales at 
less than fair value. Final Det., 55 Fed. Reg. 29,244. 
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On August 30, 1990, an antidumping duty order was published in the 
Federal Register. Gray Portland Cement and Clinker from Mexico, 55 
Fed. Reg. 35,443 (Dep’t Comm. 1990).1 In this order, Cemex was as- 
signed a final dumping margin of 58.38% and Apasco-53.26%. A third 
Mexican producer not a party in this appeal, Cementos Hidalgo, S.C.L., 
was assigned a dumping margin of 3.69%. The “all other” category of 
Mexican producers and exporters of the subject merchandise received a 
dumping margin of 58.05%. 

II. IssuEs AND DECISION: 

Plaintiff raises three issues: 

1. Whether ITA erred by comparing Cemex’s home market and 
United States sales at two distinct levels of trade; 

2. Whether ITA erred by deducting home market inland freight 
charges incurred by Cemex and Apasco from foreign market value 
(“FMV”); and 

3. Whether ITA erred by not initiating a sales below cost of production 
(“COP”) investigation of Cemex’s home market sales of Type V cement. 

Oral argument was held on February 20, 1992. At that time, the court 
ordered remand on the first issue and upheld ITA’s decision on issues 
two and three. This opinion further explains the court’s ruling from the 
bench. 


III. Discussion 


A. Remand is necessary for ITA to explain its rationale for compar- 
ing Cemex’s home market and United States sales at different 
levels of trade: 


The “level of trade” regulation provides: 


The Secretary normally will calculate foreign market value 
and United States price based on sales at the same commercial 
level of trade. If sales at the same commercial level of trade are 
insufficient in number to permit an adequate comparison, the 
Secretary will calculate foreign market value based on sales of 
such or similar merchandise at the most comparable commer- 
cial level of trade as sales of the merchandise and make appro- 
— adjustments for differences affecting price compara- 

ility. 
19 C.F.R. § 353.58 (1991). Authority for this regulation is found in the 
statutory provision mandating adjustments to foreign market value for 
“other differences in circumstances of sale.” 19 U.S.C. § 1677b(a)(4)(B) 
(1988). 
During the period of the investigation, Cemex maintained that its 
pricing policies for sales of the subject merchandise did not vary accord- 


1 On November 13, 1989, the United States International Trade Commission (“ITC”) published its preliminary find- 
ing that a domestic industry was materially injured by reason of imports of this cement. Gray Portland Cement and 
Cement Clinker from Mexico, USITC Pub. 2235, Inv. No. 731-TA-451 (Nov. 1989). In August 1990, ITC published its 
final affirmative determination. Gray Portland Cement and Cement Clinker from Mexico, USITC Pub. 2305, Inv. No. 
731-TA-451 (Aug. 1990). The material injury determination is before this court in Cemex. S.A. v. United States, Court 
No. 90-10-00509. 
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ing to the type of customer or the level of trade. Pub. R. Doc. 126 at 12. 
Rather, Cemex attributed price variance to the differing competitive 
conditions in different sales regions. Id. In the preliminary determina- 
tion ITA treated all home market sales as if they were made at a single 
level of trade. See 55 Fed. Reg. 13,817. 

On June 13, 1990, Cemex raised the level of trade issue with ITA, ar- 
guing that ITA should not combine the sales to distributors with the 
sales to end-users in making the fair value comparison. Pub. R. Doc. 269 
at 937-38. In comment 9 of its final determination, ITA stated: “[Wle 
determined that CEMEX had sufficient sales in the home market at the 
same commercial level of trade as its U.S. sales to permit an adequate 
comparison to all U.S. sales.” Final Det. at 29,248. This statement is am- 
biguous. It does not reflect that ITA found two distinct levels of trade in 
each market and that it chose to make comparisons on two different lev- 
els, although the parties seem to agree that ITA did make separate com- 
parisons. Absent from the final determination is an explanation of why 
ITA reversed its preliminary determination which combined distribu- 
tor and end-user sales. Although ITA consents to remand to consider 
this issue anew, plaintiff requested that ITA be directed to follow its pre- 
liminary methodology. 

As the court stated at oral argument, the level of trade issue must be 
remanded so that ITA may explain its analysis and rationale for con- 
cluding that Cemex’s sales should be compared at two different levels of 
trade based on the evidence submitted in this case. The court declines to 
give further direction in view of the absence of reasoning and the pres- 
ence of some evidence of two levels of trade. This issue requires further 
consideration by the agency before the court can make a determination 
as to ITA’s level of trade methodology. 


B. It was reasonable for ITA to deduct pre-sale inland freight 
expenses from FMV: 
In its final determination, ITA deducted from FMV inland freight ex- 
penses that were incurred prior to the date of sale, stating: 


We have deducted from the U.S. price inland freight which repre- 
sents movement expenses from the plant to the storage facility. 
Therefore, to ensure an “apples-to-apples” comparison, we have de- 
ducted movement expenses from the plant to the storage pick-up 
point on home market sales in our determination of FMV. 


Final Det. at 29,251 (Comment 27). Plaintiff alleges that this deduction 
is contrary to ITA’s standard practice of denying direct expense deduc- 
tions to FMV for pre-sale inland freight charges and further, that the 
new procedure violates the antidumping law. 

Pursuant to statute and regulation, ITA must reduce the United 
States price by any expenses “incident to bringing the merchandise 
from the place of shipment in the country of exportation to the place of 
delivery in the United States.” 19 U.S.C. § 1677a(d)(2)(A) (1988); 19 
C.F.R. § 353.41(d)(2)(i) (1991). No corresponding provision exists with 
regard to FMV. Under 19 U.S.C. § 1677b(a)(4)(B) and the implementing 





U.S. COURT OF INTERNATIONAL TRADE 83 


regulation, however, FMV may be adjusted for differences in the cir- 
cumstances of sale that are directly related to sales of the merchandise 
in the home market.2 

Although Cemex and Apasco argue that ITA’s determination is sus- 
tainable based on the circumstances of sale provision because the ex- 
penses are directly related to the sales, ITA did not rely on this provision 
in its treatment of home-market pre-sale inland freight expenses. Thus, 
ITA’s determination as to this issue rests not on the circumstances of 
sales adjustment historically used by ITA,3 but on a seemingly new ap- 
proach that uses prices at the factory gates for comparison, which neces- 
sarily would involve inland freight deductions on both sides of the 
equation. 

In this case, pre-sale movement expenses were incurred in both the 
home market and the United States market. The similarity of selling 
procedures in both markets distinguishes this case from prior ones dis- 
cussing pre-sale costs. See Silver Reed America, Inc. v. United States, 7 
CIT 23, 581 F. Supp. 1290 (1984), rev'd on other grounds sub nom., Con- 
sumer Prod. Div., SCM Corp. v. Silver Reed America, Inc., 753 F.2d 1033 
(Fed. Cir. 1985); LMI-La Metalli Industriale, S.p.A. v. United States, 13 
CIT 305, 712 F. Supp. 959 (1989), aff'd in part rev’d in part, 912 F.2d 455 
(Fed. Cir. 1990). In both of these cases, pre-sales expense deductions 
were discussed only with regard to the home market side; thus, it was 
only the circumstances of sale provision which could justify a deduction. 


Plaintiff views ITA’s new approach as a circumvention of the circum- 
stances of sale provision. The court doubts a circumvention is occurring 
because it would appear to be an unnecessary one. The court does not 
find the clarity in the circumstances of sale provision that is apparent to 


219 U.S.C. § 1677b(a)(4) (1988) provides, in part, as follows: 
(4) Other adjustments 
In determining foreign market value, if it is established to the satisfaction of the administering authority that 
the amount of any difference between the United States price and the foreign market value (or that the fact that 
the United States price is the same as the foreign market value) is wholly or partly due to— 


* * * * * * 


(B) other differences in circumstances of sale; 


” * * 
then due allowance shall be made therefor. 
The ITA regulation which implements this circumstance of sale provision provides as follows: 

(a) In general. (1) In calculating foreign market value, the Secretary will make a reasonable allowance for a bona 
fide difference in the circumstances of the sales compared if the Secretary is satisfied that the amount of any price 
differential is wholly or partly due to such difference. In general, the Secretary will limit allowances to those cir- 
cumstances which bear a direct relationship to the sales compared. 

19 C.F.R. § 353.56(a)(1) (1991) (emphasis added in last sentence). 

3Defendant admits, and a review of ITA determinations indicates, that in the past ITA, when U.S. purchase price is 
involved, has refused to grant a circumstance of sale adjustment to FMV for pre-sale inland freight charges, instead it 
has treated these expenses as nonallowable indirect selling expenses. See Defendant’s Brief at 18; Portable Electric 
Typewriters from Japan, 45 Fed. Reg. 18,416, 18,418 (Dep’t Comm. 1980) (final admin. review) (no adjustment for the 
costs of transporting subject merchandise from factory to distribution warehouse because expense not directly related 
to particular sale); Television Receivers,. Monochrome and Color, from Japan, 53 Fed. Reg. 4,050, 4,052 (Dep’t Comm. 
1988) (final admin. review) (home market inland freight costs incurred before date of sale treated as indirect selling 
expense); Color Television Receivers from the Republic of Korea, 55 Fed. Reg. 26,225, 26,230 (Dep’t Comm. 1990) (final 
admin. review) (inland freight expense should be treated as indirect selling expense). Although they are capped at the 
U.S. expense level, as a general matter indirect selling expenses are allowed as an adjustment to FMV if exporter’s sales 
price is used on the U.S. side of the equation. See 19 C.F.R. § 353.56(b)(2) (1991). This case, however, involves purchase 
price, not exporter’s sales price. 
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plaintiff. The obvious thrust of the statute is a fair comparison. The ab- 
sence of language addressing a movement deduction in the FMV statute 
suggests no hard and fast rule to the court in view of Congress’ broad 
direction to make adjustments for differences in circumstances of sale 
and its lack of direction as to which exact price factors to use. Even ITA’s 
regulation is not as absolute as plaintiff would imply; ITA prefaces its 
direct expenses deduction rule with the words “In general.” See 19 
C.F.R. § 353.56(a)(1). 

The court also notes that it cannot find the clear line between pre-sale 
and post-sale expenses that places all pre-sale expenses in the “indirect 
expense” category — a line so evident to the court in Silver Reed and used 
by ITA in the past.4 If ITA’s approach was reasonable in Silver Reed, the 
court finds the new approach, with its concentration on a level playing 
field, even more reasonable. In fact, cases since Silver Reed have not 
used absolute language, but have considered whether ITA’s approach 
was acceptable given the particular facts. See e.g., LMI, 13 CIT at 
313-14, 712 F. Supp. at 965-66, aff'd, 912 F.2d at 457-58. 

ITA’s primary goal when generating FMVs and United States prices 
for the purpose of a less than fair value determination is to compare “ap- 
ples with apples.” See Smith-Corona Group v. United States, 713 F.2d 
1568, 1578 (Fed. Cir. 1983).5 As the Federal Circuit explained in Smith- 
Corona, a “fair comparison” is required. Jd. In the case at bar, ITA rea- 
soned that to obtain an “apples to apples” comparison, the ex-factory 
price in the United States should be compared to the ex-factory, not the 
ex-warehouse, price in the home market. The court is loath to tell ITA it 
cannot be more fair than it has been in the past when the statute would 
seem to allow it some room to make the fairer choice. The deduction of 
pre-sale inland freight expenses on the home market side engenders a 
more accurate and meaningful comparison in this case than does plain- 
tiffs approach or any absolute rule based on pre- and post-sale costs. 
ITA’s determination is sustained on this issue. 


C. ITA’s decision not to initiate a cost of production investigation of 
Cemex’s Type V cement sales is sustained: 


During the investigation, plaintiff requested that ITA initiate a sales 
below cost of production (“COP”) investigation with respect to Cemex’s 
home market sales of Type V cement. ITA rejected this request stating: 


4 tn recent cases ITA has permitted a deduction for freight expenses incurred on home market sales. See e.g., Red 
Raspberries from Canada, 56 Fed. Reg. 677 (Dep’t Comm. 1991) (final admin. review). ITA has explained this change as 
follows: 

In the past, the Department has treated pre-sale movement expenses incurred on home market sales as either pro- 
duction costs or indirect selling expenses. However, we have reconsidered our treatment of these expenses. The 
Department does not distinguish between pre-sale and post-sale movement charges when calculating an ex-fac- 
tory U.S. price. Therefore, to ensure an “apples-to-apples” comparison, the Department has deducted all move- 
ment charges, pre-sale and post-sale, from foreign market value. 
Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and Certain Components Thereof, from Japan, 56 
Fed. Reg. 26,054, 26,056 (Dep’t Comm. 1991) (final admin. review). 

5 Although plaintiff argues that the “apples-to-apples” policy argument set forth in Smith Corona involved an offset 

to exporter’s sales price, the principle is a general one which has application for all dumping comparisons. 
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Because such sales [of Type V cement] comprise lessthan[ ]6 
percent of the relevant “such or similar” category, we would not dis- 
regard any of these sales for purposes of calculating foreign market 
value (FMV) even if we were to find all of these sales to be sold below 
cost. This [ ] percent volume falls far short of the quantitative 
threshold that we evaluate, among other factors, to determine 
whether to disregard below cost sales. See Timken Co. v. United 
States, [11 CIT 786, 806-07], 673 F. Supp. 495, 514-515 (CIT 1987). 

Because we could never achieve the intended purpose of the COP 
statutory provisions in this case, i.e., the exclusion of below cost 
sales for FMV purposes, initiating a cost investigation under these 
circumstances would be a futile exercise. 


Pub. R. Doc. 182 at 1808-09. 

Plaintiff argues on appeal that ITA calculated a separate FMV for 
home market sales of Type V cement apart from the FMVs calculated for 
other cement types and therefore, ITA should have examined the COP 
for Type V cement standing alone. Plaintiff alleges that all or almost all 
of the Type V cement sales were below cost. 

19 U.S.C. § 1677b(a)(1) (1988) provides that “[t]he foreign market 
value of imported merchandise shall be the price * * * at which such or 
similar merchandise is sold jin the home market] * * *.” 19 U.S.C. 
§ 1677b(b) (1988) provides in part as follows: 


Whenever * * * [ITA] has reasonable grounds to believe or sus- 
pect that sales in the home market of the country of exportation 
* * * have been made at prices which represent less than the cost of 
producing the merchandise in question, it shall determine whether, 
in fact, such sales were made at less than the cost of producing the 
merchandise. If * * * [ITA] determines that sales made at less than 
cost of production — 

(1) have been made over an extended period of time and in sub- 
stantial quantities, and 

(2) are not at prices which permit recovery of all costs within a 
reasonable period of time in the normal course of trade 


such sales shall be disregarded in the determination of foreign mar- 
ket value. 


(emphasis added). In other words, in order to disregard sales made be- 
low COP, ITA must find that the relevant sales were made in “substan- 
tial quantities” and over an extended period of time.7 Jd. The regulation 
implementing this statute, 19 C.F.R. § 353.51 (1991), reads as follows: 


(a) Disregarding sales at less than cost. If the Secretary has rea- 
sonable grounds to believe or suspect that the sales on which the 


6 Although this figure is confidential, the parties note in oral argument that it was a very small number. The court 
would call it miniscule. 

TITA practice is not to disregard below COP sales if they “constitute 10 percent or less of total home market sales of 
the such or similar category of merchandise.” Tubes for Tires, Other than for Bicycle Tires, From the Republic of Korea, 
49 Fed. Reg. 26,780, 26,782 (Dep’t Comm. 1984) (final admin. review). In Timken Co. v. United States, 11 CIT 786, 673 
F. Supp. 495 (1987), the court concluded that ITA’s practice of disregarding below-cost sales that represent less than 
ten percent of total home market sales was a reasonable interpretation of the term “substantial quantities.” Jd. at 
806-07, 673 F. Supp. at 514-15. 
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Secretary could base the calculation of foreign market value * * * are 
at prices less than the cost of production, the Secretary, in calculat- 
ing foreign market value, will disregard such sales if they: 

(1) Have been made over an extended period and in substantial 
quantities; and 

(2) Are not at prices which permit recovery of all costs within a 
reasonable period in the normal course of trade. 


(emphasis added). 

The question is which group of sales is at issue — the full “such or simi- 
lar merchandise” group of sales or a particular subcategory of “such or 
similar merchandise,” that is, “the sales on which the Secretary could 
base the calculation of foreign market value.” In this case, a separate 
FMV for Type V sales was calculated by Commerce. Only the Type V 
FMV was used in making the fair value comparisons between Cemex’s 
Type V cement sales in the United States and those in the home market. 
Thus, the sales used by Commerce for calculating FMV for Type V ce- 
ment were the Type V home market sales which were alleged to be below 
COP. 

ITA’s statement of reasons in its determination causes the court some 
concern. Because it has subdivided the “such or similar merchandise” 
for purposes of price comparisons, it could be basing a part of the margin 
on a price-based FMV that should have been replaced by a cost-based 
FMV. The ten percent rule used in the past has been approved in the 
context of a unitary “such or similar merchandise” category. See Tim- 
ken, 11 CIT at 806-07, 673 F. Supp. at 514-15. Thus, the court has not 
previously approved ITA’s reasoning that even when it subdivides 
“such or similar merchandise” for FMV and U.S. price comparison pur- 
poses, it may nonetheless re-aggregate the “such or similar” category 
for purposes of its ten percent rule. The court leaves this issue for an- 
other day because, whatever the correct approach, it would not order 
ITA to undertake a COP investigation in this fair value investigation. 

The court made it clear at oral argument that, in view of the miniscule 
amount of Type V cement imported into the United States, it was inter- 
ested in any evidence indicating that the margin, which applied to all 
types of cement in the such or similar category, would change if a COP 
investigation were undertaken as to Type V cement. Plaintiff did not of- 
fer evidence that the weighted average might change by even one-hun- 
dredth of a decimal point if ITA undertook a COP investigation of the 
Type V cement. While its burden of showing potential for a margin 
change may not be great given its lack of access to particularized cost 
data, under these circumstances some showing was needed. Given the 
uncontradicted statements of the defendant that the margin would not 
change, the court concludes a COP investigation would be useless at this 
stage and need not be undertaken. 


IV. ConcLusION 


Remand is required as to the level of trade issue and ITA is directed to 
explain its rationale for what ever approach it chooses. The court con- 
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cludes that it was reasonable for ITA to deduct pre-sale inland freight 
expenses from FMV because such a deduction would permit an accurate 
comparison of United States price and FMV and the statute and regula- 
tions do not prevent such a deduction under the facts of this case. ITA’s 
decision not to initiate a COP investigation will not be disturbed where 
the number of sales alleged to be below cost was so insignificant as com- 
pared to the total number of sales that no margin change could be ex- 
pected. 
REMANDED 


(Slip Op. 92-25) 
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MEMORANDUM OPINION AND ORDER 


CarMaN, Judge: Plaintiff PPG Industries, Inc. (“PPG”) moves pursu- 
ant to Rule 56.1 of the Rules of this Court for judgment upon the agency 
record. The motion challenges several aspects of the final determination 
of International Trade Administration, United States Department of 
Commerce (“ITA” or “Commerce”) in the second administrative review 
of the suspension agreement covering unprocessed float glass from 
Mexico. Unprocessed Float Glass from Mexico; Final Results of Counter- 
vailing Duty Administrative Review, 55 Fed. Reg. 5,870 (1990) (“Final 
Results”). The review covered shipments of the subject merchandisel 
entered during the period January 1, 1986, through December 31, 1986. 


1 The subject merchandise is “a type of flat glass produced by floating molten glass over a bed of molten tin.” Final 
Results, 55 Fed. Reg. at 5,870. 
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The review covered two exporters, Vidrio Plano de Mexico, S.A. and 
Vitro Flotado, S.A. (hereinafter referred to individually as Vidrio Plano 
and Vitro Flotado, or collectively as “the signatories” or “Defendant-In- 
tervenors”), the signatories to the suspension agreement. 


BACKGROUND 

On February 28, 1984, the ITA published an agreement suspending a 
countervailing duty investigation on unprocessed float glass from Mex- 
ico. Unprocessed Float Glass from Mexico; Suspension of Countervail- 
ing Duty Investigation, 49 Fed. Reg. 7,264, 7,267 (1984). (“Suspension 
Agreement”).2 Thereafter, Commerce conducted the first administra- 
tive review covering the period February 1, 1984, through December 31, 
1985; on December 10, 1986, Commerce determined that the signatories 
had complied with the terms of the suspension agreement. Unprocessed 
Float Glass from Mexico; Final Results of Countervailing Duty Admin- 
istrative Review, 51 Fed. Reg. 44,503 (1986) (“First Administrative Re- 
view”). This Court sustained Commerce’s determination in the 1984-85 
administrative review in PPG Indus., Inc. v. United States, 13 CIT 297, 
712 F. Supp. 195 (1989), appeal docketed, No. 89-1520 (Fed. Cir. June 1, 
1989) (“PPG II”). 

On February 27, 1987, the Government of Mexico requested a second 
administrative review in accordance with 19 C.F.R. § 355.10 (1987), and 
also requested termination of the suspended investigation in accor- 
dance with 19 C.F.R. § 355.42 (1987). On December 30, 1988, Commerce 
published the preliminary results of its second administrative review of 
the suspension agreement and tentative determination to terminate the 
suspended investigation. Unprocessed Float Glass from Mexico; Pre- 
liminary Results of Countervailing Duty Administrative Review and 
Tentative determination to Terminate Suspension Agreement, 53 Fed. 
Reg. 53,045-47 (1988) (“Preliminary Results”).3 The final results of this 
administrative review were published on February 20, 1990, and are the 
subject of this action. 

Plaintiff contends that the following aspects of Commerce’s final de- 
termination are not based upon substantial evidence on the record and 
are not in accordance with law: (1) exports of unprocessed float glass had 
not benefitted from the payment of CEDIs; (2) the duty drawback pro- 
gram’s rebates for import duties were not excessive; (3) the Mexican 
government had not exercised discretion in allowing specific companies 
to provisionally enroll debt in FICORCA;#4 (4) the Mexican government 
had not exercised discretion in allowing the enrollment of non-bank 
debt in FICORCA; (5) no countervailable benefit accrued to Mexican 


2 In return for a suspended investigation, the defendant-intervenors entered into a suspension agreement under 
which they agreed “to renounce completely all benefits provided by the government of Mexico which [Commerce finds] 
to constitute bounties or grants on float glass exported to the United States.” 

Suspension Agreement, 49 Fed. Reg. at 7,264 

3 According to the Defendant, Commerce mistakenly referred to its tentative determination to terminate the sus- 
pended investigation pursuant to 19 C.F.R. § 355.42 (1988), as a tentative determination to terminate the suspension 
agreement in the preliminary results. Preliminary Results, 53 Fed. Reg. at 53,045. 

4 The Fund for Coverage of Exchange Risks (“FICORCA”) is a trust fund established by the Mexican government and 
the Bank of Mexico to help companies refinance foreign debt. See PPG II, 13 CIT at 298 n.2, 712 F. Supp. at 196-97 n.2. 
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firms that converted FICORCA debt into floating-rate notes and there 
was insufficient evidence that the Mexican government exercised dis- 
cretion by preselecting firms for the conversion; (6) FICORCA benefits 
were not countervailable as a general matter; and (7) the signatories 
complied with the terms of the suspension agreement and thus the sus- 
pended investigation should be terminated. Plaintiff's Memorandum in 
Support of Motion for Judgment on the Agency Record (“Plaintiff's 
Brief”) at 1-2.5 

Defendant, United States, asks this Court to dismiss Plaintiff's mo- 
tion and sustain Commerce’s final results as based upon substantial evi- 
dence on the record and as otherwise in accordance with law. 


DIscussION 

Commerce’s determination must be upheld unless it is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence 
“means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Matsushita Elec. Indus. Co. v. 
United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 

Commerce’s interpretations of the countervailing duty laws are ac- 
corded substantial deference and will be upheld as in accordance with 
law unless the interpretation is “‘unreasonable and plainly inconsistent 
with the statute, and * * * unless weighty reasons require otherwise.’” 
ICC Indus., Inc. v. United States, 5 Fed. Cir. (T) 78, 84, 812 F.2d 694, 699 
(1987) (quoting Melamine Chem., Inc. v. United States, 2 Fed. Cir. (T) 
56, 60-61, 752 F.2d 924, 928 (1984)). Commerce’s “‘interpretation of the 
statute need not be the only reasonable interpretation or the one which 
the court views as the most reasonable.’” ICC Indus., 5 Fed. Cir. (T) at 
85, 812 F.2d at 699 (quoting Consumer Prod. Div., SCM Corp. v. Silver 
Reed America, Inc., 3 Fed. Cir. (T) 83, 90, 753 F.2d 1033, 1039 (1985) 
(emphasis in original)). 
1. The CEDI Program: 

Commerce verified that the signatories to the suspension agreement 
had not received countervailable CEDIs directly and made the following 
determination: 


The signatories to the suspension agreement accounted for more 
than 90 percent of the float glass exports to the United States dur- 
ing the period of review. We verified that the signatories did not re- 
Pte CEDIs directly on the exports of float glass to the United 
tates. 
Final Results, 55 Fed. Reg. at 5,873. Plaintiff challenges this determina- 
tion as unsupported by substantial evidence on the record. 


5In its brief-in-chief, Plaintiff also challenged Commerce’s determination that the Mexican natural gas program was 
not countervailable. Subsequent to the filing of Plaintiff's brief-in-chief, the Court of Appeals for the Federal Circuit in 
its decision in the appeal of PPG Indus., Inc. v. United States, 11 CIT 344, 662 F. Supp. 258 (1987), aff'd, 928 F.2d 1568 
(Fed. Cir. 1991) (“PPG I”), resolved the issue of countervailability of the Mexican natural gas pricing policies, holding 
that those policies do not confer countervailable benefits. PPG Indus., 928 F.2d at 1578-79. Plaintiff recognizes this in 
its reply brief, and abandons its original challenge in this regard. 
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In the first administrative review of the suspension agreement cover- 
ing 1984 through 1985, Commerce found that the signatories to the sus- 
pension agreement, Vitro Flotado and Vidrio Plano, had not received 
countervailable benefits from CEDIs. First Administrative Review, 51 
Fed. Reg. at 44,504. As noted earlier, that determination was upheld by 
this Court in PPG IJ, 13 CIT at 304, 712 F. Supp. at 201. During the sec- 
ond administrative review, as in the first, Plaintiff requested that Com- 
merce investigate not only the possible direct receipt of CEDIs by the 
signatories, but also whether any company related to Vitro, S.A., the 
corporate parent of Vitro Flotado and Vidrio Plano, had received CEDIs. 
A.R. Doc. 15 at 2.6 

Plaintiff contends that in the instant administrative review Com- 
merce had before it “a great deal of information regarding the [CEDI] 
program not before the court in PPG II[.]” Plaintiff's Brief at 15. A good 
portion of Plaintiff's argument that the signatories might have received 
countervailable benefits from the CEDI program rests upon an assump- 
tion that the Mexican government had previously misled Commerce re- 
garding the status of the CEDI program—particularly, Plaintiff’s 
assertion that “CEDIs had been paid after the alleged suspension of the 
program in 1982.” Plaintiff’s Brief at 17. 

Because there appears to be some confusion regarding the 1982 sus- 
pension of the CEDI program, the Court finds it useful to clarify certain 
aspects of the program. 

The CEDI program apparently contains more than one component. 
The acronym “CEDI” (Certificado de Devolucion de Impuesto) refers to 
a tax credit intended to rebate indirect taxes incurred during the manu- 
facturing process of a product which is ultimately exported. See A.R. 
Doc. 31 at 5-6; see also A.R. Doc. 22 at 6. This portion of the CEDI pro- 
gram was discontinued by the Mexican government as of August 26, 
1982; the CEDI program itself was not eliminated. A.R. Doc. 31 at 6. 

The Court notes that part of the evidence relied upon by Plaintiff was 
submitted to ITA during the 1984-85 administrative review; this evi- 
dence, however, does not establish that the signatories received CEDI 
benefits at any time during the instant review covering 1986.7 The only 
new or additional information ITA received during the 1986 review con- 
sists of two documents — The 1986 Economic Report of the Government 
of Mexico, the official report of the President of Mexico (“Presidential 
Report”) reflecting continued payments of CEDIs after 1982 and the 
1986 annual report for the Vitro group, which allegedly indicates that it 
received CEDI benefits. A.R. Doc. 16 at 2-3.8 As discussed below, this 


: The public version of the administrative record in this case will be referred to as “A.R. Doc.”. 

‘ For example, Plaintiff refers this Court to a Mexican Securities Commission report which was submitted to Com- 
merce during the 1984-85 float glass review. See A.R. Doc. 15 at 3. The report allegedly demonstrates that Vidrio Plano 
violated the suspension agreement by receiving CEDI benefits after signing the agreement in 1984. This report, how- 
ever, does not relate to the receipt of CEDI benefits alleged in this action. The report states that the recipients received 
duty drawback paid in the form of a CEDI, a program that Commerce has not investigated. The duty drawback program 
is discussed elsewhere in this opinion. 

8 The Vitro group apparently consists of a number of companies, two of which are the signatories. See A.R. Doc. 
31 at 7. 
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evidence does not persuade the Court that the signatories received coun- 
tervailable CEDI benefits during the period of review. 

In its questionnaire response, the Mexican government stated that 
the particular CEDI which covers “the return of various taxes” was ter- 
minated on August 25, 1982. With respect to the 1986 Presidential Re- 
port showing the payment of CEDIs after 1982, the Mexican 
government explained that the document refers to the tax rebate which 
was available for exports made before August 25, 1982; and while some 
rebate certificates were issued after 1982, “they always were for exports 
made before August 25, 1982.” A.R. Doc. 22 at 6. According to the Mexi- 
can government, the Presidential Report indicates that no tax rebate 
CEDIs were issued in 1986. Id. 

At verification, the ITA conducted a thorough inquiry into the possi- 
ble receipt of CEDIs by the signatories. After reviewing various govern- 
ment reports and computer printouts, ITA determined that neither of 
the signatories, which accounted for over 90% of float glass exports to 
the United States, received CEDI benefits during 1986. A.R. Doc. 31 at 
5-9. Commerce reconfirmed this finding after it reviewed Vidrio Plano’s 
and Vitro Flotado’s accounting records and federal tax returns for 1986. 
Id. at 17, 22. Consequently, this Court concludes that Commerce’s de- 
termination that the signatories received no direct, countervailable 
CEDIs during 1986 is supported by substantial evidence on the record 
and otherwise in accordance with law. 

The Court notes that during verification Commerce discovered that 
Vidrio Plano had received a single CEDI, which was actually granted in 
1985, but was recorded on Vidrio’s 1986 tax return. A.R. Doc. 31 at 
16-17. This CEDI, however, was for duty drawback granted in 1985 and 
not for indirect taxes; Customs found no evidence at verification that 
any federal taxes were paid with CEDIs by Vidrio Plano. Jd. at 17. As the 
Court explained above, the Mexican government’s suspension of CEDI 
payments on August 25, 1982, was limited to that aspect of the CEDI 
program concerning the rebate of indirect taxes. The verification report 
indicates that “[i]mport duty rebates, or duty drawback, continued to be 
paid in the form of a CEDI after August 1982 and up to April 1985, when 
duty drawback began to be paid only by check. All manufactured prod- 
ucts were eligible for duty drawback both before and after August 1982.” 
Id. at 6. Plaintiff has put forth no evidence that the receipt of duty draw- 
back by Vidrio Plano, which took the form of a single CEDI, granted in 
1985 and recorded in 1986, amounted to a countervailable benefit dur- 
ing the period of review. 

As to Plaintiff's concern that the receipt of CEDIs by other companies 
or export consortia might have passed through to the signatories, Com- 
merce 

verified that no float glass was exported to the United States 
through export consortia during the period of review. With respect 
to PPG’s concern of possible indirect benefits, CEDIs are earned on 
a shipment-specific basis and are not transferable; any benefits re- 
ceived from them can only be used by the exporting company. 
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Final Results, 55 Fed. Reg. at 5,873. Commerce verified that the signa- 
tories exported their merchandise directly to the United States and not 
through export consortia. A.R. Doc. 31 at 14, 20. Moreover, Commerce 
was informed at verification that no CEDIs were paid to foreign trade 
consortia for exports in 1986. Id. at 9. Given these findings, this Court 
holds that Commerce reasonably determined that float glass exports to 
the United States did not receive indirect countervailable benefits dur- 
ing the 1986 review. 


2. Duty Drawback Program: 

With respect to the duty drawback program, Commerce made the fol- 

lowing determination. 
Duty drawback, by definition, is the rebate on duties paid on im- 
ported goods that are physically incorporated in an exported prod- 
uct; it is a practice acceptable under U.S. countervailing duty law 
and the GATT, and does not give rise to a subsidy unless the draw- 
back is in excess of the duties levied on physically-incorporated 
goods. The Department had no basis to believe or suspect that the 
duty drawback was excessive or that the program was improperly 
administered. 
Final Results, 55 Fed. Reg. at 5,874. Plaintiff challenges Commerce’s 
determination that the duty drawback received by the signatories was 
not excessive. Plaintiff contends that because Commerce never ob- 
tained complete information regarding the program’s operation, the re- 
cord contains no evidence that duty drawback payments were not 
excessive. 

Commerce did in fact examine whether the signatories received duty 
drawback. In its supplemental questionnaire of January 4, 1988, Com- 
merce asked the Mexican government a series of questions concerning 
duty drawback. Commerce verified that Vidrio Plano received duty 
drawback in a very small amount during 1986. A.R. Doc. 31 at 16-17. 
This amount was paid in the form of a CEDI for drawback granted in 
1985, but received by Vidrio Plano in 1986. Jd. at 17. Commerce exam- 
ined Vitro Flotado’s accounting and tax records for the 1986 review pe- 
riod and verified that it had not received any import duty drawback. Id. 
at 22. In any event, Plaintiff has not put forth any evidence indicating 
that the duty drawback might have been excessive. In light of such bare 
allegations, Commerce properly declined to initiate a large scale investi- 
gation of the duty drawback program. 


3. FICORCA: 

In its final results in this administrative review, Commerce deter- 
mined that it was not necessary to reinvestigate the FICORCA program 
during the 1986 review because it had previously found the program to 
be non-countervailable. Commerce rested its determination upon nu- 
merous previous determinations and court decisions affirming those de- 
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terminations and upon the fact that Plaintiff produced no new 
significant evidence to call those previous determinations into question. 
Final Results, 55 Fed. Reg. at 5,871.9 

Nevertheless, Plaintiff requests this Court to reconsider its previous 
decisions. The Court declines to do so. This Court has held that “com- 
merce has discretion in deciding whether to reinvestigate a program 
previously found not countervailable in a final agency determination” 
in the absence of sufficient new evidence presented. PPG Indus., Inc. v. 
United States, 14 CIT 746 F. Supp. 119, 135 (1990); see Can-Am Corp. v. 
United States, 11 CIT 424, 429, 664 F. Supp. 1444, 1449 (1987). As dis- 
cussed below, Commerce acted reasonably in declining to reinvestigate 
FICORCA in the absence of new and sufficient evidence on the record.10 

Plaintiff contends that it submitted new information to Commerce in 
the instant administrative review which required Commerce to 
reevaluate its previous determinations that the FICORCA program is 
not countervailable. This “new” information is essentially the same as 
that submitted to Commerce by Plaintiff during the 1984-85 float glass 
review in support of Plaintiffs argument that the Mexican government 
exercised discretion in administering FICORCA. 

Plaintiff contends that the Mexican government may have exercised 
discretion in its administration of the FICORCA program and, there- 
fore, could have allocated benefits to specific enterprises. According to 
Plaintiff, the Mexican government used discretion to channel 
FICORCA benefits to specific companies not otherwise eligible to re- 
ceive them by allowing (1) the provisional enrollment of unrescheduled 
debt in FICORCA; (2) the enrollment of non-bank debt in FICORCA; 
and (3) the conversion of FICORCA debt into floating-rate notes. 

Commerce responded to these arguments as follows: 


PPG requested that the [Commerce] Department evaluate as- 
pects of the FICORCA program that allegedly presented “new” in- 
formation and/or changes to existing FICORCA regulations. We 
verified that the alleged new features or changes to FICORCA pro- 
grams were provided for in the original FICORCA regulations. Con- 
trary [sic] to PPG’s assertion, the FICORCA regulations have been 
on the record since the original investigation in this case, and are 
also a part of the record in this review. 

It is clear from the regulations that FICORCA was not intended 
solely for bank debt because Mexican firms having indebtedness de- 


9 See Unprocessed Float Glass from Mexico; Countervailing Duty Determination, 49 Fed. Reg. 23,097, 23,099 (1984); 
Unprocessed Float Glass from Mexico; Preliminary Results of Countervailing Duty Administrative Review, 51 Fed. 
Reg. 37,319, 37,320-21 (1986); First Administrative Review, 51 Fed. Reg. at 44, 504; PPG I, 11 CIT at 349-54, 662 F. 
Supp. at 263-67; PPG II, 13 CIT at 302-04, 712 F. Supp. at 199-201. 


10 In PPG Indus., Inc. v. United States, 928 F.2d 1568 (Fed. Cir. 1991), the Court of Appeals sustained this Court’s 
decision in PPG I which upheld Commerce’s determination that FICORCA did not confer countervailable benefits on 
float glass producers. Because the challenged determination in this case is the same as the challenged determination 
underlying the appellate court’s decision, Defendant urges that this Court sustain it in accordance with principals of 
stare decisis. While this Court is reluctant to apply such broad principles in countervailing duty and antidumping cases, 
where Congress has made specific provisions for periodic administrative reviews, see 19 U.S.C. § 1675(a) (1988), no 
legitimate purpose is served by expending judicial resources in reviewing a government program found not countervail- 
able in previous administrative reviews affirmed by this Court in the absence of some compelling new information of 
record that casts doubt upon the correctness of those decisions. 
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nominated in a foreign currency [sic] and payable abroad to foreign 

financial entities, or suppliers, could participate in the FICORCA 

program. Thus, no special approval was required for non-bank 

debt. With respect to the provisional enrollment of unrescheduled 

debt, we discussed this fully in the preliminary results of this re- 

view * * *. 
* 


* * * * * * 


We verified that the signatories to the suspension agreement did 
not convert FICORCA liabilities into floating rate notes. 


Final Results, 55 Fed. Reg. at 5,871-72. 

Almost nothing argued by Plaintiff in this action with respect to 
FICORCA is new to this Court. Moreover, the arguments advanced by 
Plaintiff in this action concerning the so-called discretionary allocation 
of FICORCA benefits, as well as the evidence relied upon, are essentially 
identical to those advanced by PPG in another action recently decided 
by this Court. PPG Indus., Inc. v. United States, 15 CIT ____, Slip Op. 
91-111 (Dec. 12, 1991). In that case, which concerned fabricated auto- 
motive glass from Mexico, the Court dismissed PPG’s claims that the 
Mexican government exercised discretion in administering the 
FICORCA program which might have resulted in countervailable bene- 
fits being conferred upon Mexican automotive glass producers. 

Plaintiff's reassertion here that the Mexican government allowed 
specific companies to enroll debt “provisionally” in FICORCA, when 
that debt should first have been rescheduled to become long-term debt, 
is no more persuasive now than it was in PPG II, which sustained ITA’s 
findings in the 1984-85 review covering the suspension agreement as 
supported by substantial evidence on the record and otherwise in accor- 
dance with law. PPG IT, 13 CIT at 302-305, 712 F. Supp. at 199-201. The 
Court again notes that much of the evidence relied upon by Plaintiff was 
before Commerce in the 1984-85 review. In that review, Commerce was 
apparently unpersuaded by this evidence and chose not reevaluate 
FICORCA, instead adopting the rationale used in the preliminary re- 
sults. 

At verification in the instant case, Commerce rejected Plaintiff's ar- 
gument that the so-called “provisional enrollment” of unrescheduled 
debt in FICORCA was a new feature of FICORCA demonstrating that 
the Mexican government exercised discretion as to which firms could 
enroll unrescheduled debt into FICORCA. Commerce explained that 
the firms which were otherwise entitled to enroll debt in FICORCA and 
whose debt was in the rescheduling process were permitted to enroll in 
FICORCA despite the fact that the FICORCA contracts were not yet un- 
derwritten. See A.R. Doc. 31 at 12-13; Preliminary Results, 53 Fed. Reg. 
at 53,046; see also PPG Indus.,15 CIT at ___, Slip Op. 91-111 at 9, 
10-11. Plaintiff has apparently presented no evidence that the Mexican 
government permitted select companies who were otherwise ineligible 
for FICORCA to enroll debt prior to concluding FICORCA negotiations. 
Consequently, this Court can find no reason to disturb Commerce’s con- 
clusions in this regard and, therefore, sustains its determination as sup- 
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ported by substantial evidence on the record and as otherwise in 
accordance with law. 

Plaintiffs position is equally flawed with respect to its remaining ar- 
guments that the Mexican government improperly preselected firms to 
enroll non-bank debt in FICORCA and convert FICORCA debt into 
floating-rate notes. 

As noted, Commerce determined that no special approval was re- 
quired to enroll non-bank debt (such as commercial paper) in the 
FICORCA program. Final Results, 55 Fed. Reg. at 5,872; see PPG II, 13 
CIT at 302-04, 712 F. Supp. at 199-201 (ITA explaining that Mexican 
firms with registered debt denominated in a foreign currency and pay- 
able abroad to foreign financial entities or suppliers are entitled to par- 
ticipate in FICORCA); see also PPG Indus., 15 CIT at ____, Slip Op. 
91-111 at 12-14. 

Plaintiffs claim that the Mexican government exercised discretion by 
granting special permission to certain firms to convert FICORCA debt 
into floating-rate notes which were not subject to the regular 15 percent 
withholding tax on interest payments in Mexico is equally without 
merit. Commerce verified that the signatories to the suspension agree- 
ment did not convert FICORCA debt into floating-rate notes during the 
review period. In any event, it appears from the verification report that 
exemption of floating-rate notes from withholding tax is part of the 
Mexican tax law, not part of the FICORCA program, in part because the 
feature applies to all foreign loans, not just FICORCA loans: 


FICORCA debt itself has no special tax liability and * * * interest 
income from FICORCA debt is subject to the same tax provisions as 
all other interest income. FICORCA does not authorize the issu- 
ance of floating rate notes. Firms are free to negotiate with their 
creditors the type of notes they obtain. 


A.R. Doc. 31 at 13. While Commerce found that some of the debt enrolled 
in FICORCA by Vitro consisted of floating-rate notes, Commerce con- 
cluded that no countervailable benefit was gained by such a conversion 
because the interest rate that would be paid for the fixed-rate loans and 
float-rate loans were identical. The only difference between the two is 
that with the fixed-rate loans, 85 percent of the interest is paid to the 
foreign bank and the remaining 15 percent is payable to the Mexican 
government on behalf of the foreign bank, while with floating-rate 
notes, all of the interest is paid to the foreign bank. A.R. Doc. 31 at 13. 

Because Plaintiff has failed to show that the enrollment of non-bank 
debt into FICORCA or the conversion of FICORCA debt into floating- 
rate notes were discretionary acts by the Mexican government in con- 
travention of the FICORCA regulations, Commerce’s determination is 
upheld as supported by substantial evidence on the record and other- 
wise in accordance with law. 
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4. ITA Properly Determined to Tentatively Terminate the Suspended 
Investigation: 


In the Preliminary Results, Commerce determined that the signato- 
ries to the suspension agreement had complied with the terms of that 
agreement during the 1986 review period. Preliminary Results, 53 Fed. 
Reg. at 53,045. Because the signatories complied with the terms of the 
suspension agreement for more than two years and the signatories 
agreed, in writing, to an immediate suspension of liquidation and a con- 
tinuation of the investigation in the event of the receipt of subsidies in 
the future, Commerce tentatively determined to terminate the sus- 
pended investigation pursuant to 19 C.F.R. § 355.42(e) (1988). Id. at 
53,047. Commerce affirmed its preliminary determination in the final 
results. Final Results, 55 Fed. Reg. at 5,874.11 For the reasons that fol- 
low, this Court holds that Commerce’s final determination was based 
upon substantial evidence on the record and was otherwise in accor- 
dance with law. 

Commerce may terminate an investigation if it is demonstrated that 
“the production, manufacture, or exportation of the merchandise has 
been without benefit of a net subsidy for at least a two-year period fol- 
lowing the date of publication in the Federal Register of a Countervail- 
ing Duty Order or notice of suspension of investigation.” 19 C.F.R. 
§ 355.42(b). Under the suspension agreement in the instant case, the 
signatories agreed to renounce all countervailable subsidies bestowed 
upon unprocessed float glass that they produced and exported, directly 
or indirectly, to the United States. Suspension Agreement, 49 Fed. Reg. 
at 7,267. Because Commerce has properly determined that the signato- 
ries have fully complied with the suspension agreement for two years, 
its action was proper under 19 C.F.R. § 355.42(e) (1988). 

However, Plaintiff argues that the suspension agreement itself must 
be terminated and a countervailing duty order issued instead because 
the suspension agreement fails to satisfy certain requirements con- 
tained in subsections (b) and (d) of 19 U.S.C. § 1671c (1988),12 to wit, 


11 Noting that the provisions of 19 C.F.R. § 355.42(e) (1988) governed any termination of the suspended investiga- 
tion, Commerce stated that any such termination would not become effective until the completion of next administra- 
tive review covering the periods January 1, 1987, through December 30, 1988 (the date of the publication of the prelimi- 
nary results). Preliminary Results, 53 Fed. Reg. at 53,047; Final Results, 55 Fed. Reg. at 5,874. 

12 Those subsections provide, in relevant part: 

(b) Agreements to eliminate or offset completely a subsidy or to cease exports of subsidized mer- 
chandise 

The administering authority may suspend an investigation if the government of the country in which the sub- 
sidy practice is alleged to occur agrees, or exporters who account for substantially all of the imports of the merchan- 
dise which is the subject of the investigation agree — 

(1) to eliminate the subsidy completely or to offset completely the amount of the net subsidy, with respect to 
that merchandise exported directly or indirectly to the United States, within 6 months after the date on which 
the investigation is suspended, or 

(2) to cease exports of that merchandise to the United States within 6 months after the date on which the 
investigation is suspended. 
+. * * - . 7 * 

(d) Additional rules and conditions 
(1) Public interests monitoring 
The administering authority shall not accept an agreement under subsection (b) or (c) of this section un- 
less — 
(A) it is satisfied that suspension of the investigation is in the public interest, and 
(B) effective monitoring of the agreement by the United States is practicable. 
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that (1) the agreement is incomplete because it does not specifically pro- 
hibit the receipt of countervailable benefits from the FICORCA pro- 
gram, (2) Commerce is unable to determine whether the signatories 
received CEDI benefits from export consortia, and (3) Commerce can- 
not effectively monitor compliance. 

Plaintiff's concern that the terms of the suspension agreement do not 
explicitly prohibit the receipt of countervailable benefits from the 
FICORCA program overlooks the broad scope of the suspension agree- 
ment itself. Under section B(5) of the suspension agreement, the signa- 
tories are prohibited from receiving benefits, directly or indirectly, 
under any other program subsequently found by ITA to constitute coun- 
tervailable bounties or grants. Suspension Agreement, 49 Fed. Reg. at 
7,267. In any event, this Court has upheld Commerce’s determination 
that the signatories received no countervailable benefits in contraven- 
tion of the suspension agreement in the 1986 review. 

Further, it appears from the verification report that Commerce has 
effectively and thoroughly monitored the suspension agreement. 
Therefore, Commerce’s determination to tentatively terminate the sus- 
pended investigation is upheld as supported by substantial evidence on 
the record and otherwise in accordance with law. 


CONCLUSION 
Based upon the foregoing, Plaintiff's motion for judgment upon the 


agency record is denied. Commerce’s final results are sustained in their 
entirety. The action is dismissed. 


(Slip Op. 92-26) 


BANDO CHEMICAL INDUSTRIES, LTD. AND BANDO AMERICAN INC., 
PLAINTIFFS UV. UNITED STATES, DEFENDANT 


Court No. 89-07-00399 


PIRELLI TRASMISSIONI INDUSTRIALI, S.P.A. AND PIRELLI INDUSTRIAL 
Propucts Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 89-07-00430 


MEMORANDUM AND ORDER 


[Plaintiffs’ motions for judgment on the agency records and for partial summary judg- 
ment granted in part; remanded to the International Trade Commission. ] 


(Decided March 5, 1992) 


Gibson, Dunn & Crutcher (Joseph H. Price, Donald Harrison, Naoyuki Agawa and 
Sharon T. Maier) for plaintiffs Bando Chemical Industries, Ltd. and Bando American Inc. 
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Barnes, Richardson & Colburn (Matthew T. McGrath and Peter L. Sultan) for plaintiffs 
Pirelli Trasmissioni Industriali, S.p.A. and Pirelli Industrial Products Corporation. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (M. Martha Ries) for the de- 
fendant. 

Office of the General Counsel, U.S. International Trade Commission (Lyn M. Schlitt, 
James A. Toupin and George Thompson) also for the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., Jes- 
sica Wasserman and Patrick J. McDonough); and James E. Nelson, Esq., The Gates Rub- 
ber Company, of counsel, for the intervenor-defendant. 

Aqul.ino, Judge: Before the court is a motion by the Bando plaintiffs 
for judgment on the records (1) of the U.S. International Trade Commis- 
sion (“ITC”) declaring unlawful its final affirmative determination sub 
nom. Industrial Belts from Israel, Italy, Japan, Singapore, South Korea, 
Taiwan, The United Kingdom, and West Germany, 54 Fed. Reg. 24,430 
(June 7, 1989), in regard to Japan and (2) of the International Trade Ad- 
ministration, U.S. Department of Commerce (“ITA”) revoking or other- 
wise revising its Antidumping Duty Order of Sales at Less Than Fair 
Value; Industrial Belts and Components and Parts Thereof, Whether 
Cured or Uncured, From Japan, 54 Fed. Reg. 25,314 (June 14, 1989). 

On their part, the plaintiffs Pirelli have interposed a motion for par- 
tial summary judgment, reversing the aforesaid final determination of 
the ITC with respect to the indicated merchandise from Italy. They state 
in their brief, note 1 that they also seek review of the antidumping-duty 
order against them! but 

are now moving for partial summary judgment with respect to only 
the Commission’s determination as detailed in Count 1 of the Com- 
plaint. If plaintiffs’ challenge to the Commission’s determination 
is successful, and that determination is reversed, the ITA’s an- 
tidumping duty order will be rescinded and review of the ITA’s ac- 
tion will be unnecessary. 

This stated approach is in obvious accord with orderly procedure. Cf. 
Roses, Inc. v. United States, 13 CIT 1012 (1989). Indeed, plaintiffs’ mo- 
tions focus on the determination of but one member of the ITC, who con- 
cluded that material injury did not exist but that the domestic industries 
producing V-type and synchronous-type power-transmission belts are 
threatened with such injury by reason of imports from Italy and Japan 
found by the ITA to be sold in the United States at less than fair value 
and also that the domestic industry producing all other types of power- 
transmission belts is threatened with material injury by reason of im- 
ports from Japan found by the ITA to be sold at less than fair value.2 

In making such a determination of threat of material injury, a com- 
missioner shall consider, among other relevant economic factors: 


1 See 54 Fed. Reg. 25,313 (June 14, 1989). 

2 See Industrial Belts From Israel, Italy, Japan, Singapore, South Korea, Taiwan, The United Kingdom, and West 
Germany, USITC Pub. 2194, pp. 25-26 (May 1989) (Views of Commissioner David B. Rohr). These views on threat, 
derived, as indicated, by analytical subdivision of the overall domestic industry and coupled with determinations of 
actual injury by Commissioners Eckes and Newquist, constituted an affirmative final determination of material injury 
by the ITC under 19 U.S.C. § 1677(11), Chairman Brunsdale, Vice Chairman Cass and Commissioner Lodwick dissent- 
ing. See 54 Fed.Reg. at 24,430-31. See generally MBL (USA) Corporation v. United States,16 CIT ____, Slip Op. 92-23 
(March 5, 1992). 
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(II) any increase in production capacity or existing unused capac- 
ity in the exporting country likely to result in a significant increase 
in imports of the merchandise to the United States, 

(III) any rapid increase in United states market penetration and 
- a that the penetration will increase to an injurious 

evel, 

(IV) the probability that imports of the merchandise will enter 
the United States at prices that will have a depressing or suppress- 
ing effect on domestic prices of the merchandise, 

(V) any substantial increase in inventories of the merchandise in 
the United States, 

(VI) the presence of underutilized capacity for producing the 
merchandise in the exporting country, 

(VII) any other demonstrable adverse trends that indicate the 
probability that the importation (or sale for importation) of the 
merchandise (whether or not it is actually being imported at the 
time) will be the cause of actual injury [and] 

(VIII) the potential for product-shifting if production facilities 
owned or controlled by the foreign manufacturers, which can be 
used to produce products subject to investigation(s) under section 
1671 or 1673 of this title or to final orders under section 1671le or 
1673¢e of this title, are also used to produce the merchandise under 
investigation|[.] 


19 U.S.C. § 1677(7)(F)(i). The statute further directs that any such de- 
termination “be made on the basis of evidence that the threat of mate- 
rial injury is real and that actual injury is imminent. * * * [It] may not be 
made on the basis of mere conjecture or supposition.” 19 U.S.C. 
§ 1677(7)(F)(ii); S. Rep. No. 249, 96th Cong., 1st Sess. 88-89 (1979). See 
also Metallverken Nederland B.V. v. United States, 13 CIT 1013, 1029, 
728 F. Supp. 730, 742 (1989), citing Hannibal Industries, Inc. v. United 
States, 138 CIT 202, 209-10, 710 F.Supp. 332, 338 (1989), and Rhone 
Poulenc, S.A. v. United States, 8 CIT 47, 59, 592 F. Supp. 1318, 1329 
(1984). Such determinations “require a careful assessment of identifi- 
able current trends and competitive conditions in the marketplace * * * 
[and] a thorough, practical, and realistic evaluation of how it operates, 
the role of imports in the market, the rate of increase in unfairly traded 
imports, and their probable future impact on the industry.” H.R. Conf. 
Rep. No. 1156, 98th Cong., 2d Sess. 174-75 (1984). See also Yuasa-Gen- 
eral Battery Corp. v. U.S. Int’l Trade Commission, 11 CIT 382, 389, 661 
F. Supp. 1214, 1220 (1987). 

Commissioner Rohr states that he considered each of the statutory 
factors, but he discusses only those deemed relevant to his decision, 
pointing out that most of the data apply to one or two firms, are highly 
confidential and thus can be referred to “only in the most general 
terms.”3 His entire published statement with respect to Italy is: 


3 USITC Pub. 2194 at 44. Apparently, Chairman Brunsdale and Vice Chairman Cass also had concerns about confi- 
dentiality but chose to provide confidential versions of their views. See ITC record confidential document 46. 
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Italian industry production and capacity figures tend to providea 
moderate amount of support for an affirmative threat finding. The 
same conclusion is supported by an examination of the relative geo- 
graphic dispersion of Italian industry shipments. Pricing data show 
aconsistent pattern of underselling, which, in the circumstances of 
these investigations, provide [ ] modest support for an affirmative 
threat finding. Finally, I note that there is moderate support for an 
affirmative threat finding with respect to import market penetra- 
tion levels in the V-Belt producing industry, and strong support for 
an affirmative threat finding with respect to the Synchronous Belt 
producing industry. The import penetration figures provide moder- 
ate support for a negative threat finding with respect to the All 
Other Belt producing industry. On balance, I conclude that Italian 
imports present a real and imminent threat of material injury to 
the V-Belt and Synchronous Belt producing domestic industries, 
but that Italian imports do not present a threat to the All Other Belt 
producing industry. 


USITC Pub. 2194 at 45. As for Japan, he states in toto: 


The production and capacity figures for the Japanese industry 
provide relatively strong support for an affirmative threat determi- 
nation. I note that the capacity utilization figures suggest that the 
capacity numbers provided to the Commission do not really pose a 
significant restraint on production. The data on the geographic dis- 
tribution of Japanese shipments indicate [ ] the importance of the 


U.S. market and also support an affirmative threat finding. Pricing 
data also show underselling and moderate support for the possibil- 
ity of price suppression. Import penetration data provide [ ] strong 
support for an affirmative finding of threat for all three industries. I 
therefore conclude that Japanese imports pose a real and imminent 
threat of material injury to the V-Belt, Synchronous Belt and All 
Other Belt producing domestic industries. 


Id. at 46. 

As the defendant and the intervenor-defendant point out, the com- 
missioner is presumed to have considered the entire record and had 
“broad discretion in assigning the weight given a particular economic 
factor”. Metallverken Nederland B.V. v. United States, 14 CIT ___, 
___, 744 F.Supp. 281, 286, appeal dismissed, No. 90-1526 (Fed. Cir. 
1990). Moreover, he was not required to “respond to each piece of evi- 
dence provided by the parties”. Granges Metallverken AB v. United 
States, 13 CIT 471, 478-79, 716 F. Supp. 17, 24 (1989). And it is also true 
that a record may support several acceptable alternatives and that the 
court may not substitute its view of the data for that of the ITC but may 
only consider whether a challenged determination is supported by sub- 
stantial evidence. See, e.g., id., 18 CIT at 475-76, 716 F. Supp. at 21. 

Here, in contending that such evidence does not exist, the Bando 
plaintiffs refer to the opening of two U.S. facilities purportedly capable 
of producing belts of the kind at issue, capacity and capacity utilization 
data, increasing domestic demand, statements of intent from Japanese 
producers, end-of-period inventories, and the lack of reliable pricing 
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data. The Pirelli plaintiffs argue that the commissioner relied on the 
wrong import-penetration data, disregarded capacity-utilization infor- 
mation, misinterpreted capacity data, used unreliable pricing data, un- 
lawfully relied on production levels, and finally that the geographic 
dispersion of their exports does not support a finding of real and immi- 
nent threat. 

As stated, Commissioner Rohr is presumed to have considered all of 
these points. That presumption alone, however, is not enough to sustain 
his determination — it must have a reviewable, reasoned basis. See, e.g., 
A. Hirsh, Inc. v. United Siates,14 CIT ___,_ _, 729 F. Supp. 1360, 
1362 (1990), aff'd, 948 F.2d 1240 (Fed. Cir. 1991), and cases cited 
therein. As explained in Asociacion Colombiana de Exportadores de 
Flores v. United States, 12 CIT 1174, 1177, 704 F.Supp. 1068, 1071 
(1988), that an 


administrative agency may make varying decisions based on the 
facts of particular cases does not permit the agency to act arbitrar- 
ily. In order to ascertain whether action is arbitrary, or otherwise 
not in accordance with law, reasons for the choices made among 
various potentially acceptable alternatives usually need to be ex- 
plained. 


In the cases at bar, the court is unable to determine, for example, 
either why the commissioner chose to discount the points raised by 
Bando or the data upon which he relied in reaching his determination as 
to Italy. In short, he seems to have failed to articulate a “rational connec- 
tion between the facts found and the choice made.” Bowman Transpor- 
tation, Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281, 285 
(1974), quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 
156, 168 (1962). Hence, plaintiffs’ respective motions must be granted 
at least to the extent that the underlying proceedings be remanded to 
the ITC to enable Commissioner Rohr to reflect on, and explain further, 
his views that the domestic industries producing the respective power- 
transmission belts are faced with threats of imminent material injury 
by reason of imports from Italy and from Japan. Any supplemental dis- 
cussion shall be filed with the court within 45 days of the date hereof, 
whereupon the plaintiffs may have 30 days to comment thereon, with 
the defendant and the intervenor-defendant then entitled to 15 days for 
any reply thereto. 
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